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A. An Overview of Procedure
1. The Idea and Practice of Procedure
a) Locating Procedure
(1) Procedure embodies not just the rules governing “the way we do things here” but the reasons we do them that way
(2) Procedure is designed to promote decisions on the merits
b) Clients, Lawyers, Procedure and Strategy
(1) Division of Responsibilities
(a) Major decisions about goals of litigation belong to the client
(b) Questions of tactics belong to the lawyer
(2) System must decide how to handle problems which arise from the division of responsibilities
(a) The legal system treats the lawyers choices a if they were Peter’s choices
2. Where Can the Suit Be Brought
a) Personal Jurisdiction – a court's power over a particular ∆ or an item of property. If a court does not have personal jurisdiction over a ∆ or property, then the court cannot bind the ∆ to an obligation or adjudicate any rights over the property. 
b) Subject-Matter Jurisdiction – the authority of a court to hear cases of a particular type or cases relating to a specific subject matter.
(1) Courts of general jurisdiction can hear any kind of claim between persons unless there is legal authority saying that they cannot hear a particular kind of case.
(a) All states have a court which can hear general claims, but the name varies from state to state.
(2) Courts of limited jurisdiction can only hear those cases that are specifically authorized by the statutes which set up the particular court.
(a) All federal courts are courts of limited jurisdiction under 28 USC §§ 1331 and 1332
i) Certain claims ay be brought in federal courts because of the nature of the claim – arising under the constitution, laws, or treaties of the United States.
ii) Or, claims may be brought in the federal courts because of the citizenship of the parties to the suit.
(b) Hawkins v. Masters Farms
i) Facts: π’s, a personal representative and an heir, sued ∆’s, two farm companies and an individual following an accident in which a tractor driven by the individual collided with the deceased's car. π’s asserted diversity jurisdiction; disputing the existence of diversity jurisdiction, ∆’s moved to dismiss under FRCP 12(b)(1).
ii) Holding: ∆ attacked on π’s allegations of diversity subject matter jurisdiction. The parties did not dispute that all ∆’s were citizens of the State of Kansas and that the heir was a citizen of the State of Missouri. The court focused on the citizenship of the deceased at the time of his death, not the citizenship of the personal representative. The deceased had not only established a physical presence in the State of Kansas, but also displayed an intent to remain there. Although he lived the majority of his life in Missouri, he had been living in Kansas with his wife of five months for nearly one year at the time he died. Although the deceased retained some connections with the State of Missouri, at the time of his death he was domiciled in the State of Kansas. Diversity was not present.
c) Venue
(1) Venue rules speak regulate where an action can be brought
(2) These are an attempt to allocate business among those courts that have subject matter and personal jurisdiction.
d) Service of Process
(1) After drafting a complaint, the ∆ must receive the document, and he will be placed on notice.
(a) Waiver of Service (inexpensive method) – 
i) the ∆ waives the right to a summons
(b) Summons (expensive method)
i) Will be delivered to ∆ by a method outlined in Rule 4
3. Stating the Case
a) Drafting a Complaint – a formal request to teh legal system to use governmental power to grant π relief.
b) Bridges v. Diesel Serv.
(1) Facts: π filed an action against ∆, alleging age discrimination under the Americans with Disabilities Act, 42 USC § 12101 et seq. The court dismissed the complaint without prejudice for failure to exhaust administrative remedies. The ∆ then moved for sanctions pursuant to FRCP 11.
(2) Holding: π failed to file a charge with the Equal Employment Opportunity Commission until after commencement of the action. Filing of a charge with the EEOC was a condition precedent to maintenance of a discrimination suit under the ADA. The court chastised the π's counsel (by name) for failing to conduct legal research before filing the complaint. Denied the ∆'s motion for sanctions because monetary sanctions were not necessary to deter future misconduct. Rule 11 sanctions should be reserved for those exceptional circumstances where the claim asserted was patently unmeritorious or frivolous. The mistake in the present case was procedural rather than substantive.
c) Note: Reading the Federal Rules of Civil Procedure
(1) State general principles rather than specific instances
(a) Not directly enacted by legislature, rather U.S. Supreme Court.
(b) May only deal with practice and procedure, and may not abridge, enlarge, or modify any substantive right.
4. The Complaint
a) “Notice Pleading” – A central characteristic of modern U.S. procedure. Under the Federal Rules, a π's complaint merely needs to contain a short and plain statement of their cause of action. All additional information in regards to the cause of action are handled through discovery. The idea is that a π and their attorney who have a reasonable but not perfect case can file a complaint first, put the other side on notice of the lawsuit, and then strengthen their case by compelling the ∆ to produce evidence during the discovery phase.
(1) Bell v. Novick Transfer Co.
(a) Facts: πs, infant and parents, filed a tort action based on allegations that a truck owned and operated by ∆s, corporation, individual, and agent, was being operated in a careless, reckless, and negligent manner and that such negligence was the direct cause of the infant's injury arising from an accident. ∆s filed a motion to dismiss for failure to state a claim or for a more definite statement under FRCP 12(e).  The declaration alleged that while the infant was riding in an automobile on certain public highways, the automobile was run into and struck by the tractor-trailer truck owned by ∆s and operated by the agent in a careless, reckless, and negligent manner so that the infant was injured. The declaration also alleged that the infant's injuries and damages were the direct result of the negligence on the part of ∆s without any negligence on the part of the πs contributing thereto.
(b) Holding: The court denied ∆s' motion to dismiss and for a more definite statement. The court reasoned that, although the declaration might not be sufficient under state practice, it met the requirements, under FRCP 8, of a short and plain statement of the claim showing that the pleader is entitled to relief. Further, ∆s were not entitled to a more definite statement by motion under FRCP 12(e). The court explained that ∆s could obtain by interrogatories or other discovery procedure the facts upon which πs based their allegations that the truck was being operated in a careless, reckless, and negligent manner.
b) The Response – Motions and Answer
(1) Pre-Answer Motions
(a) Motion – a request to the court that it do something or take some step.
(b) Pre-answer motions take no position on the truth or falsity of π’s allegations.
(2) Answer
(a) If the ∆ fails to make a motion or if the court denies a pre-answer motion, ∆ must answer.
(b) Answer – A response to the allegations of the complaint
i) Most commonly ∆ will deny the trust of one or more of the allegations of the complaint
ii) ∆ may want to make affirmative defenses that defeat (partially or wholly) π’s claim
c) Amendment of Pleadings
(1) Amendments – changes to the pleadings
(2) Primarily covered in Rule 15
d) Parties to the Lawsuit
(1) Rule 20 – Who may be joined as a π or ∆
(a) Joinder – refers to the uniting of claims or parties in a single lawsuit. 
(b) Permissive Joinder – when parties are joined to a lawsuit for claims arising out of the same transaction or event, or involving a common question of law or factual issue.
(2) Rule 21 – Who must be joined as a π or ∆
(3) Rule 24 – Are there persons who are not in the lawsuit who may join if they choose?
(4) Rule 23 – May some parts in the lawsuit represent others who are not in the lawsuit, binding all with the final decision?
(5) Larson v. Am. Family Mut. Ins. Co.
(a) Facts: π retained attorney ∆, Brad Ross-Shannon, to sue insurance company American Family Mutual Insurance Co. (∆) for failure to pay a house fire claim. After learning that ∆ did not pursue the claim due to the attorney's desire to represent American in other matters, π retained other counsel who sued in state court. American removed to fed. ct. on diversity jurisdiction. π soon after amended his complaint to include Ross-Shannon (∆), claiming breach of duty, conspiracy and legal malpractice, thereby destroying diversity of the parties and forcing a remand to state court. American argued that, under Rule 20(a) of the FRCP, the new claims did not arise out of the same transactions or occurrences as the other claims, and the new claims should have been disallowed on that basis.
(b) Holding: Joinder of ∆ to the suit against American was permissible. FRCP 20(a) provides that all persons may be joined in one action as ∆s if there is asserted against them any claim arising out of the same transaction, occurrence, or series of transactions or occurrences. In this matter, ∆ was in discussions with American regarding being retained by them in other matters. The delay in addressing π's complaint by American was in part due to these discussions. Moreover, there is no indication that π seeks joinder of non-diverse parties in order to destroy diversity and cause remand to state court. π filed the new claims against ∆ in February 2007. Likely, π did not file the claim in the original complaint because π did not have sufficient evidence to make out the claim against ∆ until discovery was granted. Because the claims against American and ∆ do arise out of the same series of transactions or occurrences, joinder of the new parties is proper under Rule 20(a).
e) Factual Development – Discovery
(1) FRCP provide mechanisms for a party to obtain information about the case both from other parties in the case and from third parties not in the case.
(a) Fact investigation is not the same thing; substantially different.
i) Disclosure of certain basic information under Rule 26(1)
ii) Interrogatories – asking written questions under Rule 33
iii) Requiring production of records under Rules 30 and 45
iv) Depositions – asking oral questions under oath under Rule 30 and 45
v) Compelling physical or mental examinations under Rule 35
(2) Restrictions on Civil Discovery, primarily under Rule 26(b)(2) and (c)
(a) Relevance: Parties may only discover evidence that is relevant to a claim or defense in the case
(b) Privilege: Even if information is relevant, it may be protected.
(c) Even relevant, unprivileged information may be undiscoverable if a party can convince a court that its potential for “annoyance, embarrassment, oppression, undue burden, or expense outweigh its value under Rule 26(c)
(3) Butler v. Rigsby
(a) Facts: The injured drivers brought suit against the driver for damages that arose from an automobile accident. The driver filed notices of deposition on two medical groups in which the driver requested certain information. The magistrate judge ordered that the information requested was discoverable. The medical groups asked the court for a protective order to prohibit the driver from discovering some of the information. 
(b) Holding:  The list of the total number of patients referred to the medical groups by the injured drivers' attorneys was discoverable because it evidenced a special relationship between the expert witness and legal counsel and therefore was relevant to bias. The court held that a report of the net income of the entities and the percentage of net income that was litigation related was discoverable because the amount of income derived from services related to testifying as an expert witness was relevant to show bias or financial interest. The court held that a list of the medical groups' patients was not discoverable because it was privileged information.
f) Pretrial Disposition – Summary Judgment
(1) The provisions for broad discovery implicitly suggest that dismissals should not occur until the parties have had a full opportunities to obtain factual information about the case.
(2) Summary Judgment – a mechanism for deciding cases for which a trial is not necessary and would serve no purpose. (Rule 56)
(a) A court should grant summary judgment only when there is no genuine issue as to any material fact.
(3) Houchens v. American Home Assurance Co.
(a) Facts: The π's husband travelled abroad. When he arrived in Bangkok, he disappeared. Years later, the π had him declared legally dead. The π sought to collect on two insurance policies issued by the ∆. The ∆ refused to pay because the policies conditioned payment upon death by accident. The π appealed from the grant of summary judgment to the ∆, and the court affirmed. 
(b) Holding: π did not prove that her husband died by accidental means. Just because the π was entitled to a presumption that her husband was dead, that did not translate into a presumption that he died accidentally. A jury would have been unable to conclude that the husband died from accidental causes, given the meager evidence surrounding the husband's disappearance. Therefore, there was no error in the district court's order.
(4) Default Judgment – Occurs when a ∆ fails to answer the complaint entirely, or fails to defend entirely via Rule 55
(5) Dismissal – Can occur if π does not obey an order of the court during the proceedings.
(a) Most common reasons are persistent failure to comply with discovery orders, failure to prosecute the case, and failure to appear for calendar calls, motions, or pre-trial conferences via  Rule 41 (b)
(6) Voluntary Dismissal – π may seek this if he thinks that he would be better off starting over via Rule 41 (a)
g) Trial
(1) Fewer than 5% of cases commenced go to trial – a large remainder are settled during trial or at the appellate stage.
(a) Trial is a pattern of symmetrical opportunities for parties to present cases.
i) Extends to smaller details as well, such as witnesses.
(2) Trier of fact will often be a jury
(a) Judge can refuse to submit a case to a jury, or after a jury has rendered its verdict may grant judgment notwithstanding the verdict via Rule 50(a)
(b) Norton v. Snapper Power Equip.
i) Facts: π consumer was operating a lawnmower made by ∆ manufacturer when is slid backward downhill, overturned, and severed four of π's fingers. The lawnmower did not have an automatic blade brake device which was available at the time. The trial court dismissed π's negligence and warranty claims, and the jury rendered a verdict in π's favor. The trial court, sua sponte, granted ∆ judgment notwithstanding the verdict.
ii) Holding:  the judgment notwithstanding the verdict was improper, because the issue of whether the product was "unreasonably dangerous" was for the jury, and there was substantial evidence for the jury to find that ∆'s product was dangerous because did not have "state of the art" safety devices.
h) Former Adjudication
(1) Res Judicata – a π who brings a case, or a ∆ who defends one, should not be able to try again if he is not satisfied with the result
(a) Claim Preclusion – bars a suit from being brought again on an event which was the subject of a previous legal cause of action that has already been finally decided between the parties or those in privity with a party.
(b) Issue Preclusion – (also called Collateral Estoppel) bars the re-litigation of issues of fact or law that have already been necessarily determined by a judge or jury as part of an earlier case.
(2) Rush v. Maple Heights
(a) Facts: π was injured in a motorcycle accident and prevailed on a claim for property damage against ∆ for failing to maintain the roadway. π filed a second action for personal injuries, which was resolved in her favor based on res judicata.
(b) Holding: π could not split her cause of action and file separate actions for property damage and personal injuries based on the same accident. The court adopted the majority rule and held that if a person suffers both personal injuries and property damage as a result of the same wrongful act, there is only a single cause of action, and the different injuries are separate items of damage, not separate causes of action.
i) Appeals
(1) Appeals only address the correctness of trial court rulings that are likely to have affected the outcome.  
(a) Therefore, appeals cannot be used to correct strategic decisions made by counsel during trial/pre-trial.
(b) The right of appeal does not ensure the correctness of all trial court rulings.
(c) The court of appeals do not have jurisdiction over an effort to appeal from an order that is not a “final decision” via Rule 34
i) Often called the Final Judgment Rule – appeals can only be taken from a final judgement. An appeal from most pretrial orders is typically considered interlocutory, and, therefore, not appealable as a final decision under 28 U.S.C. § 1291.
(2) Apex Hosiery Co. v. Leader
(a) Facts: ∆s sought review of an order from the United States District Court for the Eastern District of Pennsylvania, which, in an action for treble damages under the Sherman Anti-Trust Act, 15 U.S.C. § 15, ordered ∆s to produce certain documents for inspection, copying or photographing by π for use at trial pursuant to Fed. R. Civ. P. 34.
(b) Holding: The discovery motion resembled others made before or during a trial to secure or to suppress evidence, such as applications to suppress a deposition, to compel the production of books or documents, for leave to make physical examination of a π, or for a subpoena duces tecum. Orders made upon such application, so far as they affected the rights only of parties to the litigation, were interlocutory. It was only when disobedience happened to result in an order that punished criminally for contempt that a party might have review by appellate proceedings before the final judgment in the case. The court held that the order was interlocutory was therefore not subject to appeal.
(3) The most basic propositions is that the appellate courts of whatever system the case starts in will hear subsequent appeals.
II. The Constitutional Framework for U.S. Litigation
A. Approaching Civil Procedure
1. We’ve used a bottom-up approach:
a) Insert Edward’s Timeline
B. Constitutional Limits in Litigation
1. The Idea of Jurisdiction
a) Jurisdiction – the power to declare the law.
2. Jurisdiction and the Constitution
a) The three parts of the Constitution bear on jurisdiction:
(1) Article III authorizes the establishment of the system of federal courts
(2) Art. III Sec. 2 sets the limits of federal judicial authority
(a) Art. IV, Sec. 1 required “Full Faith and Credit...be given in each State to judicial proceedings of every other State”
i) This means that judgments are entitled to full faith and credit only if the court rendering them had jurisdiction to do so.
3. The Constitution and Choice of Law
a) Art. VI provides the Supremacy Clause – that the Constitution and federal laws “shall be the supreme Law of the Land; and the Judges in every State shall be bound thereby, any Thing in the COnstitution or laws of any State to the Contrary notwithstanding.”
b) In the absence of a controlling federal statute, the federal court system is required to respect both the statutory and common law rules of the several states.
III. The Process of Litigation
· Remedies – The question of what courts can do to and for litigants
· Access to Justice – The question of whether barriers to litigation are too high or too low
A. Incentives to Litigate
1. Litigation in the United States at the Start of the Twenty-First Century
a) How Much Litigation?
(1) Speaking generally, more economic activity means more civil litigation
(2) National average for going to trial hovers around 3% – 70% jury, 30% bench
b) Why Litigate?
(1) Most remedies aim to “cure” a legal harm – 
(a) Specific Remedies – those that seek to restore directly and specifically that which the ∆ has taken from the π
(b) Substitutionary Remedies – Those that seek to provide the π with a reasonable substitute
(2) A system where the costs of case development fall on the parties requires the lawyer to think about the amount at stake and the time investment required
2. Substitutionary Remedies
· These comprise most remedies in the modern system:
· many claims are for debts, which when successful results in a damage judgment
· for many common claims, specific remedies are impossible
a) Compensatory Damages
(1) Economic Damages – damages that will compensate the π for money he has either lost or has had to pay.
(2) Non-economic damages – pain and suffering, emotional distress, loss of consortium, humiliation, harm to reputation, etc.
(a) Such damages are difficult to measure – also difficult to prove
b) Liquidated, Statutory, and Punitive Damages
(1) Liquidated Damages – an agreement between the parties about the price of the harm
(2) Statutory Damages – Statutorily set minimum damage not specifically tied to the amount of the loss suffered.
(3) Punitive Damages – aimed entirely at punishing the ∆ for wrongful behavior, merge the goals of criminal and civil actions, provide an exception to the general rule that damages serve only to compensate the π
(a) Punitive damages are controversial among lawyers
(b) Sup. Ct. has struggled to add Punitive Damages to the Due Process framework – two-branched approach:
i) Procedural – requires de novo appellate review of punitive damage awards
ii) Substantive – the amount awarded should be proportional to the harm inflicted, focusing on: 
(1) the degree of responsibility of the ∆’s misconduct
(2) the disparity between actual or potential harm suffered by the π and the punitive damage award
(3) the difference between the punitive damages awarded by the jury and the civil penalties authorized or imposed in comparable cases
(c) State Farm Mut. Auto. Ins. Co. v. Campbell
i) Facts: ∆ sued π, alleging that the π's refusal to settle meritorious claims against the ∆s constituted bad faith, fraud, and intentional infliction of emotional distress. The ∆s contended that the substantial punitive damages award was justified in view of the π's national scheme to meet corporate fiscal goals by capping claim payments and engaging in fraudulent practices. The π argued that the ratio of punitive damages to compensatory damages clearly indicated that the punitive damages award was excessive and unrelated to the actual harm suffered by the ∆s. 
ii) Holding: The punitive damages award was neither reasonable nor proportionate to the wrong committed, and it was thus an irrational, arbitrary, and unconstitutional deprivation of the property of the π. While the π's nationwide policies were clearly deficient, evidence of dissimilar and out-of-state misconduct of the π, and out-of-state conduct which was lawful where it occurred, was an improper basis for punishing the π for the limited harm to the ∆s. Further, neither the wealth of the π nor the fact that its nationwide misconduct went largely unpunished justified punitive damages which were grossly disproportionate to the compensatory damages awarded for the actual harm to the ∆s.
3. Specific Remedies
a) The Idea of Specific Relief
(1) Specific Relief – an order for parties to do things, or to refrain from doing them. Also inclusive of the process of enlisting the help of officials in recapturing property when wrongfully possessed or occupied.
(2) Replevin – A court order for a marshall to return an item to its owner.
(3) Inunction – Court order directed to parties commanding them to do stop doing a range of acts, an equitable form of relief
b) An Excursus on Equity and Specific Relief
(1) English System:
(a) Courts of Common Law administered legal remedies
i) Legal Remedy – the means with which a court of law enforces a right, imposes a penalty, or makes some other court order to impose its will.
ii) Legal remedies: replevin, ejectment, mandamus, habeas corpus
(b) Courts of Chancery administered equitable remedies
i) Equitable remedies: declaration of constructive trust, rescission of contract, cancellation of contract, reformation of contract, accounting, quiet title, remove clouds from title.
(2) In order to be entitled to an equitable remedy, the π had tos how that her legal remedy was inadequate – i.e. that some injustice would result if Chancery did not come to the rescue.
(3) At present, these systems have merged, as covered by Rule 1
c) Is There a Remedial Hierarchy?
(1) Courts sometimes refer to the requirement that a π seeking an equitable remedy demonstrate that the legal remedy is inadequate
(a) The π who prevails on the merits demonstrated the inadequacy of the legal remedy.
(b) It is argued that U.S. courts prefer legal remedies to equitable ones.
(2) Sigma Chemical Co. v. Harris
(a) Facts: π was a Missouri corporation selling fine chemicals used in research. ∆ went to work for π in 1979, after signing an agreement that he would not work for a competitor for two years after leaving π and even after that period would not disclose any confidential information acquired from π.  ∆ accepted a job with ICN and began employment in 1983. Purportedly, ∆ used information acquired during his employment at Sigma to aid ICN.
(b) Holding: π was entitled to permanent injunctive relief, finding that the threat of harm to π if an injunction were not granted greatly outweighed the threat of harm to ∆ if an injunction were granted. Permanent injunctive relief is an appropriate remedy where the π is being threatened by some injury for which he has no adequate legal remedy. 
4. Declaratory Relief
(1) Declaratory Judgment – a declaration of one party’s rights without any coercive relief such as damages or an injunction via Rule 57
(2) These are commonly sought in insurance and patent litigation – can be used in all types of civil litigation (except where statutorily forbidden)
5. Financing Litigation
a) American and English Rules
(1) There are four candidates to pay for lawyer’s work: client, opposing party, society generally, lawyer themselves.
(2) American Rule – the system in which each party pays its own legal fees
(3) English Rule – the system in which the losing party pays both its own fees and those of the other side
(a) This means that under the American Rule, a winning litigant has to subtract from any award the amount charged by their lawyer.
(b) Typical methods of payment include hourly fees, flat rates, and contingencies.
b) Insurance and the Contingent Fee
(1) Insurance
(a) Typically contains a provision by which the insurer will pay damages up to the policy limit and that it will provide a layer to defend any claim.
(2) The Contingent Fee
(a) Contingent Fee System – lawyer agrees to provide legal representation with the fee to be paid from the proceeds of any settlement or recovery (foregoing a fee if there is no recovery)
i) This system suggests that contingent fees cause successful clients to bear part of the costs attributable to the unsuccessful clients.
ii) Can be viewed as:
(1) Antisocial charge 
(2) Insurance (“premium” is the agreement that if client wins they’ll pay a share of winning to the lawyer)
(3) Credit System (client is borrowing from the lawyer, and will repay only when, and if, there is a recovery)
(4) Partnership (client brings a potentially valuable asset – claim, lawyer has human capital – form of education and experience)
c) Public Subsidies and Professional Charity
(1) Two main groups without access to representation:
(a) Individual π’s with small claims
(b) Persons without liquid assets who are nevertheless sued
(2) Addressed by variety of mechanisms
(a) Volunteers operating outside of a formal organization
(b) Legal Aid institutions
(c) Private firms pledging support
(d) Subsidized legal services formed around a cause
d) From Fee Spreading to Fee Shifting
(1) The Common Fund
(a) If persons similarly situated to π will be benefitted, those others have an obligation to contribute to π’s attorney’s fees 
i) Original π can recover part of attorney fee from the fund that his efforts have created.
ii) Typically used in financing class actions
(2) By Contract
(a) Typically, symmetrical fee shifting arises from contractual agreements.  
(b) Courts have interpreted asymmetrical clauses as symmetrical – loser pays winner’s lawyer.
(3) By Common Law
(a) Well-established that when one side groundlessly brings a suit,  one side may pay the other’s legal fee.
(4) By Statute
(a) Statutes authorize courts to award fees to parties ‘in any action which has resulted in the enforcement of an important right affecting the public interest’
(5) Evans v. Jeff D
(a) Facts: ∆ brought a class action lawsuit on behalf of handicapped children in the care of πs, state officials. πs offered a settlement that equaled or exceeded what ∆ reasonably expected to obtain through trial, but conditioned the settlement on a waiver of attorney's fees. While the district court approved the settlement, the court of appeals granted an emergency stay that invalidated the fee waiver and left standing the remainder of the settlement.
(b) Holding: the court addressed whether the Civil Rights Attorney's Fees Awards Act of 1976, 42 U.S.C.S. § 1988, required the district court to disapprove the settlement because it was expressly conditioned on waiver of statutory eligibility for attorney fees. The court concluded that Congress did not command that all such settlements must be rejected, but left the decision to the discretion of the district courts to appraise the reasonableness of particular class-action settlements on a case-by-case basis. On the facts of record in this case, the court was satisfied that the district court did not abuse its discretion by approving the fee waiver, and as a result, the decision below was reversed.
(6) Buckhannon Bd. & Care Home v. W. Va. Dep't of Health & Human Res.
(a) Facts: πs alleged that the statutory requirement, that residents of residential board and care homes be capable of moving themselves from situations involving imminent danger, violated the Fair Housing Amendments Act of 1988, 42 U.S.C.S.§ 3601 et seq., and the Americans with Disabilities Act of 1990, 42 U.S.C.S. § 12101 et seq. After the requirement was statutorily eliminated by ∆s' legislature, πs sought an award of attorney fees as the prevailing party under the statutes.
(b) Holding: The United States Supreme Court held that, even though πs obtained the relief they sought, statutory attorney fees were precluded since πs could not be deemed the prevailing party. Although πs' lawsuit brought about the desired voluntary change by ∆s ("catalyst theory"), there was no alteration in the legal relationship of the parties and no judgment in favor of πs was entered.
6. Provisional Remedies
· Provisional Remedy – relief pending final adjudication of the dispute
· Can be problematic because the decision must be made based upon incomplete information
a) Preliminary Injunctions and Temporary Restraining Orders: The Basic Problem
(1) William Inglis & Sons Baking Co. v. ITT Continental Baking Co.
(a) Facts: πs appealed an order denying their motion for a preliminary injunction against ∆s, in their action alleging violations of the Sherman Act, the Robinson-Patman Act, , the Clayton Act, 1, and state law, including the California Unfair Practices Act. The trial court held that πs were entitled to a preliminary injunction only if they proved that they would (1) suffer irreparable injury if the injunction were not granted; (2) that they would probably prevail on the merits; that, (3) in balancing the equities, ∆s would not be harmed more than πs were helped by the injunction; and (4) that granting the injunction was in the public interest. 
(b) Holding: Reversed and remanded, because the trial court failed to apply an alternative test adopted in the Ninth Circuit, under which πs were required only to prove that "serious questions" were raised, that the balance of hardships tipped sharply in their favor, and that they had a "fair chance of success" on the merits.
(2) When a preliminary injunction is granted, but the court’s final decision is in ∆’s favor, ∆ may have suffered harm during the time the injunction was in effect. One solution is to require π’s requesting preliminary injunctions to post a bond intended to cover such losses via Rule 65.
b) Provisional Remedies and Due Process
(1) In some cases, a provisional remedy can conflict with due process
(2) Fuentes v. Shevin
(a) Facts: Prejudgment replevin laws of Florida and Pennsylvania--authorizing summary seizure of goods and chattels by state agents upon an ex parte application by a private person who posted a security bond for double the value of the property--were challenged as violative of the due process clause of the Fourteenth Amendment, since no hearing was afforded to the possessor prior to seizure of the goods. The laws of both states provided that the possessor could reclaim possession by posting a counter-bond within 3 days after the seizure. 
(b) Holding: Statutes' prejudgment replevin provisions deprived petitioners of their property without due process insofar as they denied the right to prior notice and hearing before property was taken. The Court noted that states had the power to seize goods prior to a final judgment in order to protect creditor's security interests, but only after the creditor tested their claim to the goods through the process of a fair prior hearing. The Court rejected any argument that petitioners waived their basic procedural rights due to general terms of default printed in small type on the back of the conditional sales contracts and unaccompanied by explanation or clarification.
(3) Based on this ruling, Pre-trial seizure is acceptable only under limited circumstances:
(a) The seizure is necessary for an important public or government interest.
(b) There is a need for prompt action.
(c) The seizure is conducted by an agent of the government.
(d) These exceptions would apply (for example) when property is tainted food, misbranded drugs or unpaid taxes.
B. Pleading
1. The Story of Pleading
· Pleadings tell the court why it should bother with the case, give the other side notice, sort cases based on initial merit, and allow planning for next steps in litigation.
a) Of Stories and Jurisdiction
(1) The ingredients of a modern pleading are contained within Rule 8.
b) Of Formulas and Facts
(1) Pleadings have two audiences – courts and parties.
(a) Courts want to know:
i) What kind of case is this?
ii) Does it belong in this court?
iii) Does this case belong in any court?
(b) Parties are typically more interested in the facts underlying the claim.
(2) Field Codes – flow from statutes rather than judge-made common law rules.
(a) Such pleadings require “facts” and a “cause of action”
(3) Advent of the FRCP
(a) defined pleading to de-emphasize its role in litigation and avoid required formulas or “facts” of the code via Rue 8
c) Challenging the Complaint
(1) ∆’s responses are set out in Rule 12 (b): Jurisdiction, suspension, abatement, demurrer, traverse, confession and avoidance.
(2) Haddle v. Garrison
(a) Facts: π former employee alleged that ∆s, former officers of employer, conspired to have him fired from his job in retaliation for obeying a federal grand jury subpoena and to deter him from testifying at a federal criminal trial. π filed suit pursuant to 42 U.S.C.S. § 1985. ∆s brought a motion to dismiss for failure to state a claim upon which relief could be granted. Because π conceded that he was an at-will employee, the district court granted the motion on the authority of the lower circuit court that held that actual injury was required to maintain the claim. The lower circuit court affirmed.
(b) Holding:  Third-party interference with at-will employment relationships stated a claim for relief under 42 U.S.C. § 1985(2). Even though a person's employment contract was at will, he had a valuable contract right.
(3) Consistency in Pleading:
(a) Modern rules via Rule 8(d)(2)-(3) permit apparent duplicity in that a party may set out two or more statements of a claim or defense alternately or hypothetically and a party may state as many separate claims or defenses as it has, regardless of consistency.
i) This is because pleadings come so early in the case that the parties likely do not know all that they will by the time the case comes to trial, so pleadings set forth what seem to be possible versions of the law and facts that appear plausible at the time the pleading is filed; and,
ii) allegations in pleading are tempered by burden of proof; and, 
iii) however inconsistent and contradictory the pleadings, the lawyer often must settle on a single version before the case comes to trial.
d) Requiring and Forbidding Specificity in Pleading
(1) Interpreting Rule 8: What Is a “Short Plain Statement”?
(a) Supreme Court (Conley v. Gibson) stated that, “a complainant should not be dismissed for failure to state a claim unless it appears beyond doubt that the π can prove no set of facts in support of his claim which would entitle him to relief...The FRCP do not require a claimant to set out in detail the facts upon which he bases his claim.”
i) This is liberal notice pleadings, designed to focus litigation on the merits of a claim.
(b) Bell Atl. Corp. v. Twombly
i) Facts: The ∆s asserted that the carriers were former local monopolies which engaged in parallel billing and contracting misconduct designed to discourage new competitors from entering their markets through sharing of the carriers' networks. The ∆s also alleged that the carriers agreed not to compete outside their own markets.
ii) Holding: The ∆s' allegations that the carriers engaged in certain parallel conduct unfavorable to competition, absent some factual context suggesting agreement, were insufficient to state a claim under § 1 of the Sherman Act. To state such a violation, allegations of parallel conduct were required to be placed in a factual context which raised a plausible suggestion of a preceding agreement rather than identical independent action. Further, the ∆s' complaint did not indicate that the carriers' resistance to competitors was anything more than the natural, unilateral reaction of each carrier which was intent on keeping its regional dominance. Also, the alleged anti-competitive conduct of the carriers itself indicated that a carrier's attempt to compete in another carrier's market would not be profitable.
(2) Special Cases, Special Pleading Rules
(a) Stradford v. Zurich Ins. Co.
i) Facts: The π engaged in dental implant surgery. ∆s were affiliated corporate insurers. One of the insurance companies issued a policy on the π's office. The π failed to pay the required premiums and the insurance was cancelled. However, the π sent a "no claims" letter and resumed paying the premiums, so the policy was reinstated. Less than ten days later, the π filed a claim for extensive water damage from frozen pipes to the property and the implants. The insurer paid the claims before receiving an additional claim. The insurer demanded a deposition concerning the claim, however the π failed to cooperate. ∆s argued that the lack of cooperation constituted a breach of πs' contractual obligations under the policy. 
ii) Holding: the breach precluded πs from recovering under the policy and required that πs return the advance payments made to them by the insurer. πs argument that the π had notice prior to the deposition that the claim was denied was not supported by the evidence which indicated that ∆s were actively investigating the claim and had already made payments.
iii) In this situation, the pleading could have been made via Rule 9, though it would have required substantially more specificity that what was currently included.
(3) Allocating the Elements of a Claim
(a) Jones v. Bock
i) Facts: Petitions for certiorari were granted on petitioner inmates' 42 U.S.C.S. § 1983 actions against ∆ prison officials to consider if the United States Court of Appeals for the Sixth Circuit's heightened pleading rule for exhaustion, rule that grievances name those sued, and total exhaustion rule contravened the Federal Rules of Civil Procedure and the Prison Litigation Reform Act of 1995 
ii) Holding: PLRA did not state exhaustion had to be pleaded by the inmate, thus evidencing that the usual practice should be followed which was to regard exhaustion as an affirmative defense. The screening requirement did not justify deviating from the usual procedure beyond that in the PLRA. There was no basis to conclude that Congress implicitly transformed exhaustion from an affirmative defense to a pleading requirement by specifying that courts should screen PLRA complaints and dismiss those that failed to state a claim. Failure to exhaust was an affirmative defense under the PLRA, and inmates were not required to plead exhaustion in their complaints. The rule that each ∆ later sued had to have been named in initial grievances lacked a textual basis in the PLRA and prison policy did not specify who a grievance had to name.
2. Ethical Limitations in Pleading – and in Litigation Generally
· Sup. Ct. has held that the principle of regulating lawyers’ conduct by establishing standards for investigation of law and facts via Rule 11 does not violate the Rule Enabling Act if it is reasonably necessary to maintain the integrity of the system of rules (suggesting that the principle only incidentally affects litigants’ substantive rights)
a) Walker by Walker v. Norwest Corp.
(1) Facts: A complaint stated that jurisdiction was based on diversity because the trust beneficiary and some ∆s, who were a corporation, trustees, and agents, were citizens of different states. The trust beneficiary and the guardian were both citizens of South Dakota. The complaint averred that the corporation was a Minnesota corporation. The complaint stated that many ∆s were "residents" of South Dakota.
(2) Holding: it was the trust beneficiary and the guardian's burden to plead the citizenship of the parties in attempting to invoke diversity jurisdiction; they failed to carry that burden because they did not allege the domicile of the individual ∆s or the place of incorporation and principal place of business of all the corporate ∆s. Federal diversity jurisdiction required complete diversity, so that no ∆ was a citizen of the same state as any π. The court held that the district court did not abuse its discretion in determining that sanctions were appropriate. Also, the district court did not abuse its discretion in entering sanctions for the full amount of expenses and fees claimed.
b) Christian v. Mattel, Inc.
(1) Facts: The π attorney appealed the judgment of the United States District Court for the Central District of California which ordered him to pay, as a Fed. R. Civ. P. 11 sanction, the ∆ toy company's attorneys' fees pursuant to a copyright infringement case the attorney filed against the company on behalf of a doll marketer. The sanctions arose out of the attorney's actions in representing a marketer of dolls against the toy company for copyright infringement. The trial court imposed sanctions after finding that the attorney had filed a meritless claim against the company. The attorney argued, inter alia, that even if the trial court were justified in sanctioning him under Rule 11 based on the complaint and the following motions, its conclusion was tainted because it impermissibly considered other misconduct that could not have been sanctioned under Rule 11, such as discovery abuses, misstatements made during oral argument, and conduct in other litigation.
(2) Holding: The orders clearly demonstrated that the trial court decided, at least in part, to sanction the attorney because he signed and filed a meritless complaint and for misrepresentations in subsequent briefing. However, the orders, coupled with the supporting examples, also strongly suggested that the trial court considered extra-pleadings conduct as a basis for Rule 11 sanctions. The trial court did specifically delineate its factual and legal basis for its sanction order. Therefore, remand was appropriate.
3. Responding to the Complaint
a) Default
(1) Default Judgment – a decision entered against a ∆ who fails to respond. Most common reasons:
(a) No substantive defense at law (i.e. breach of contract)
(b) Meritorious defense, but limited funds (i.e. doesn’t realize he has a defense, or can’t afford a lawyer)
b) Pre-Answer Motion
(1) Rather than setting forth a version of the facts, this is a request that the court take some avenue in regard to the lawsuit.  Notable for the 12(b) motions.
(a) Motion for a More Definite Statement – rarely used because if a claim is truly so vague it will subject to 12(b)(6) motion.
(b) Motion to Strike – allows a party to challenge a part of a pleading, or to force removal of irrelevant and prejudicial allegations in a pleading.
(c) Motion for Judgment on the Pleadings – The court matches up allegations of the complaint with those of the answer and determines whether judgment for the π should be entered on the basis of the pleadings.
c) Answer
· If a ∆ cannot demur to the complaint, or dispose of it via a pre-answer motion, they must respond to its factual allegations by either denying them or raising some additional matter constituting a defense.
(1) Denial
(a) ∆’s must only deny those allegations which are actually disputed
i) Any allegation which is denied is deemed admitted.
(b) General Denial – an allegation that denies each and every allegation of the complaint. Can be used in a more limited format to deny a specific paragraph or a group of paragraphs.
i) Courts tend to frown upon these denials.
(c) Zielinski v. Philadelphia Piers, Inc.
i) Facts: π was injured when the forklift he was operating collided with another forklift. He alleged in a paragraph of his complaint that he was injured due to a collision with a forklift operated by an agent who was acting in the course of his employment with ∆. ∆'s answer contained a general denial of this paragraph, and in fact, an agent of a third party was operating the forklift at the time.
ii) Holding: ∆ had admitted that the forklift operator was its own agent. Since ∆ did not contest π's injury or the fact of the collision, it should have made a specific denial only as to the agency allegation, and the general denial was thus ineffective. Also, ∆ was not permitted to amend its answer to include a more specific denial, since the limitations period as to the third party had already passed.
(2) Affirmative Defenses
d) Reply
(1) Replies are required if the answer contains a counterclaim designated as a counterclaim – but only if the answer is a counterclaim.
(a) A reply is technically not required for anything not labelled, although counsel can decide to reply.
(b) A safety measure is to reply to all new matter to avoid a possible inadvertent admission.
e) Amendments
· Because the preliminary definition of what a lawsuit is about may change as the suit (particularly discovery) reveals facts, parties may seek to change their stories.
(1) The Basic Problem: Prejudice
(a) Prejudice – the idea that at some point the other side has to make decisions about how to present its case, decisions that become difficult if the story it has to meet continually shifts.
(b) Beeck v. Aquaslide 'N' Dive Corp.
i) Facts: π was seriously injured while using a water slide. He and his wife sued ∆ manufacturer, alleging that it manufactured the water slide involved in the accident. ∆ initially admitted manufacture of the slide, but later, after inspecting the slide, ∆ amended its answer to deny manufacture. πs refused to concede that ∆ had not manufactured the slide. On motion of the ∆, a separate trial was held on the issue of whether ∆ manufactured the slide in question. The jury issued a verdict for ∆ and the trial court entered summary judgment of dismissal of the case. 
ii) Holding: Judicial economy was served by the trial court's grant of a separate trial and that the trial court did not abuse its discretion in allowing ∆ to amend its answer upon discovering that it had not manufactured the water slide in question.
(c) When requesting an amendment, the would-be amender should have a good reason for not getting the pleading right the first time; and that allowing the change now shouldn’t hurt the other side too much.
(2) Statutes of Limitations and Relation Back
(a) Moore v. Baker
i) Facts: π patient filed suit against ∆s, doctor and medical center, alleging lack of informed consent one day before the statute of limitations expired. π alleged that ∆ doctor failed to inform her of therapies available as alternatives to surgery. ∆s moved for summary judgment and π moved to amend the complaint to add claims of ∆ doctor's negligence during and after surgery. Court granted ∆s' motion and denied π's.
ii) Holding: π's amended complaint did not relate back to the original complaint so as to survive the statute of limitations because it was new and distinct conduct, alleging completely different facts. Summary judgment was proper under Ga. Code Ann. § 31-9-6.1 (1991) because ∆s provided overwhelming evidence that alternative therapies were not generally recognized and accepted by reasonably prudent physicians. Therefore, there was no duty to inform π of the availability of the alternative therapies.
(b) Bonerb v. Richard J. Caron Foundation
i) Facts: The π, a New York resident, filed a complaint alleging that he was injured due to the ∆ operator's negligence in maintaining its recreational basketball court. The π sought to amend his complaint to add a new cause of action against the ∆ operator for "counseling malpractice." The ∆ operator objected on grounds that the claim was barred by Pennsylvania's two-year statute of limitations. 
ii) Holding: The magistrate judge granted the π's motion for leave to amend, ruling that Pennsylvania's statute of limitations, not New York's three-year statute of limitations, applied because the ∆ operator was domiciled in Pennsylvania and the injury occurred in Pennsylvania. The magistrate judge further ruled that the relation back doctrine applied to the counseling malpractice claim under FRCP 15(c) because the allegations of the original and amended complaints derived from the same nucleus of operative facts and the original complaint alerted the ∆ operator to the possibility of a claim based on negligent performance of professional duties.
C. Discovery
· Discovery:
· produces information about the merits of the lawsuit and permits parties to make informed judgments about the strengths of their and their opponent’s positions.
· because of the costs in terms of time and money, may enable one of the parties to wear the other down without regard to the merits of the case
1. Modern Discovery
a) Contemporary discovery permits parties to compel the disclosure of witnesses, evidence, documents, and other matters before trial.
(1) Broad discovery rules permit the practice of bringing and defense of claims where all or much of the relevant information lies in the possession of the other side. 
2. The Possibilities of Discovery
· Rule 26(b) allows parties to seek discovery regarding any non-privileged matter relevant to a claim or defense.
· This can be broadened to include anything relevant to the subject matter involved in the action.
a) Relevance
(1) In order for information to discoverable, it must be relevant either to a claim or defense, or if extended to the subject matter of the lawsuit.
(a) Relevance – the information tends to prove or disprove something the governing substantive law says matters.  The rules of discovery block inquiry into matters not ‘reasonably calculated’ to lead to the discovery of admissible evidence.
(2) Davis v. Precoat Metals
(a) Facts: πs requested information about discrimination complaints made against the ∆ by non-clerical/non-administrative employees who worked at the same plant as the πs. The ∆ argued argues that the πs' requests were overbroad in that they improperly sought information regarding all allegedly discriminatory actions by the ∆.
(b) Holding: πs had narrowly tailored the request to the specific claims of the instant case. The request was limited by πs to a certain time period, to the same facility in which they worked, and to the same types of discrimination alleged by πs in their complaint. πs also sought the personnel and disciplinary files of all non-clerical/non-administrative personnel who worked in the same plant for a roughly four year period. The ∆ argued that πs had not established that they were entitled to the personnel files and that disclosure of the files would invade the privacy of the ∆'s other employees. The ∆ had not shown that production would be burdensome. The ∆ had to produce the files with court-ordered redactions and under a protective order.
(3) Steffan v. Cheney
(a) Facts: The district court dismissed the π's action against ∆ after the π invoked his Fifth Amendment privilege against self-incrimination in refusing to answer deposition questions directed as to whether he had engaged in homosexual conduct during or after his tenure as a midshipman.
(b) Holding: Although a district court had broad discretion in choosing a sanction under FRCP 37, no sanction could be upheld if its imposition was based on an error of law. The court concluded that the district court erred in finding the inquiry into homosexual conduct vel non to be relevant because the fact that the π sought reinstatement as relief for an allegedly invalid separation did not place into issue the question whether he engaged in potentially disqualifying conduct unless such conduct was a basis for his separation.
b) The Duty to Preserve Evidence: Spoliation
(1) Spoiliation – willful destruction, loss through neglect, or throwing away of relevant information
(2) Silvestri v. General Motors Corp.
(a) Facts: π was injured while driving his landlady's automobile while intoxicated and at an excessive rate of speed, and filed a products liability action against the automobile's manufacturer, alleging that the airbag in the vehicle did not deploy as warranted. The district court concluded that ∆ had breached his duty either to preserve the vehicle or to notify ∆ about its availability and dismissed his claim.
(b) Holding:  π's failure to discharge this duty caused the manufacturer to be "highly prejudiced," by denying it access to the only evidence from which it could adequately develop its defenses. First, the ∆ could not develop a "crush" model to determine if the airbag properly failed to deploy. Second, because of the spoliation, the auto manufacturer could not resolve the critical question of how π injured his head. Finally, the district court did not abuse its discretion ordering dismissal as a discovery sanction, where the π, his attorneys and experts anticipated filing suit against the auto manufacturer, yet failed to take steps to insure against spoliation of the evidence.
c) Surveying the Stages of Discovery
· Independent factual investigation is important to remember, and often yields enormous amounts of information.
(1) Required Disclosures
(a) Initial Disclosure – requires the parties to exchange categories of information that the disclosing party may use to support its claims or defenses. Typically includes the names/locations of witnesses, descriptions and locations of documents, and copies of insurance agreements.
(b) Parties must also provide the identity of an expert witness, the expert’s written report, and a list of information about the expert. 
(c) As trial approaches, each part must disclose lists of witnesses and documents or exhibits which it intends to produce at trial.
(2) Asking Questions in Writing, Seeking Admissions: Interrogatories and Admissions (Rules 33, 36, and 37)
(a) Interrogatories – formal set of written questions propounded by one litigant and required to be answered by an adversary, in order to clarify matters of fact and help to determine in advance what facts will be presented at any trial in the case.
i) Inexpensive, allow the inquiring party to wait.
ii) Difficult to follow evasive answers. 
iii) Parties must seek court permission to ask more than 25 questions.
(b) Requests for Admission – a legal document filed in connection with litigation which asks the opposing party to affirm or deny the truth of a statement
i) Relatively inexpensive, 
ii) Typically used to take an issue out of controversy.
iii) Typically, if a party has let the time elapse the facts should be deemed admitted.
(3) Documents, Things, Land, and Bytes: Request for Production (Rules 34 and 35)
(a) Request for Production – A request for production is a legal request for documents, electronically stored information, or other tangible items. In civil procedure, during the discovery phase of litigation, a party to a lawsuit may request that another party provide any documents that it has that pertain to the subject matter of the lawsuit.
i) Scope includes documents, tangible items, land, and electronically stored information.
ii) Typically, broad requests are permitted because the requesting party doesn’t know what the producing party has.
(4) Asking Questions in Person: Depositions (Rules 27-32)
(a) Deposition – An out-of-court oral testimony of a witness that is reduced to writing for later use in court or for discovery purposes.
i) Very similar to questioning a witness at trial without the judge. 
ii) Provide an advantage for prosecutors to explore blind alleys, ask questions without knowing what the answer might be.
(1) Also forces a witness to take a position as to the matters as issue.
iii) Disadvantage is expenses – both parties have lawyers there, transcribing.
iv) Limitations:
(1) No more than 10.
(2) No more than a 7-hour day.
(3) No person may be deposed a second time without the permission of the other side.
d) Ensuring Compliance (Rules 26(g) and 37)
(1) Rule 37
(a) Courts can impose punishments from awards of expenses to dismissals, or entry of default judgment
(b) (d) and (f) – sanctions are available on the occurrence of misbehavior
(c) (b) – sanctions cannot be sought until after the court orders a party to comply
(2) Rule 26(g)
(a) requires parties to sign documents, punishes for unjustified requests and refusals
(b) allows awards the award of attorneys fees as a sanction
(3) It’s likely that parties run the system without court supervision.
(a) Rule 26(f) requires a scheduling conference.
(b) Rules 26(a) and 29 allow the parties to write their own discovery rules.
3. Limitations on Discovery in an Adversary System
· Law limits discovery in certain respects to protects interests which are deemed more important.
· Must protect some values such as privacy and confidential communications.
· An adversary legal system is best suited to achieve justice, can’t allow discovery to be used to undermine the adversary process.
a) Privilege
(1) Rule 26(b)(1) allows discovery of any non privileged matter which is relevant.
(2) Privileges typically protect information from certain sources.
(a) This doesn’t have anything to do with relevance.
(b) Privileges typically block information from certain sources, not to block underlying facts.
(3) Privileges can be waived.
(a) Takes place either by failing to assert it, taking action inconsistent, with claiming the privilege.
(4) Attorney client privilege protects matters lawyer is handling for the client, but not the discovery of underlying facts.
b) Trial Preparation Material
(1) It is at times difficult counsel to reconcile the required disclosure of harmful information to one’s adversary with the competitive stance that adversarial litigation otherwise fosters.
(2) Hickman v. Taylor
(a) Facts: Respondents, tug boat owners and underwriters, employed a law firm to defend them against potential suits resulting from the sinking of a tug in which their crew members drowned. Respondents' attorney interviewed and took written statements from the survivors with an eye toward litigation. Petitioner filed interrogatories directed to respondents, some of which requested copies of written statements taken from the crew members, detailed reports of oral statements, records, or other memoranda made concerning the tug's sinking. Respondents, through counsel, did not provide the requested materials and were found in contempt of court.
(b) Holding:  Fed. R. Civ. P. 26 was inapplicable because no depositions were involved with the interrogatories. However, petitioner's request, made without purported necessity or justification, for materials that were prepared by respondents' attorney in the course of legal representation fell outside of the arena of discovery and contravened public policy.
(3) Work Product Doctrine - protects materials prepared in anticipation of litigation from discovery by opposing counsel
c) Expert Information
(1) Experts typically testify to the inferences one can draw about causes of an event by applying their special knowledge to the evidence available.
(a) A judge must certify an expert as reliable as drawing on a testable body of knowledge and qualified to testify about the particular dispute.
(b) Rule 26 requires that 90 days before trial parties identify experts who may testify 
(2) Thompson v. The Haskell Co.
(a) Facts: π had brought the suit against former employer. π claimed that as a result of sexual harassment by ∆, and was fired when she did not acquiesce to his advances, she suffered depression as a result. 10 days after she was fired, she was examined by Dr. Lucas. Now during the lawsuit, ∆ want a copy of that report. π then moves for a protective order on the report, claiming it is not discoverable under Rule 26(b)(4).
(b) Holding: Court says even if Rule 26(b)(4) applies, you can get discovery from a non-testifying witness under exceptional circumstances. The ∆ wants Dr. Lucas’s exam because it was very timely (10 days after her termination). If her emotional state is the result of having been fired, then you would think it would show up in this report because she files her complaint way, way later. So the ∆’s lawyer wants to argue that this report will have evidence related to being fired. If the report doesn’t mention being fired, then she probably was depressed for some other reason.The court finds the report discoverable and orders it produced.
(3) Chiquita International Ltd. v. M/V Bolero Reefer
(a) Facts: The produce company contracted with the carrier to ship a cargo of bananas. The produce company filed suit against the carrier, asserting that not all of the bananas were shipped and that those which were shipped arrived in poor condition. After the vessel arrived at its destination, the produce company sent a marine surveyor to examine the vessel and the loading gear. The carrier filed a motion to depose the marine surveyor and to obtain his file. The produce company opposed the motion, asserting that he was a non-testifying expert who was excluded from being deposed. 
(b) Holding: The court found in favor of the produce company, but did order the produce company to produce documents from the surveyor's file that did not reflect his observations and opinions or were otherwise privileged. The court rejected the carrier's assertion that it ought to be able to depose the surveyor since he was the only one who inspected the vessel, because, the court determined, the carrier had equal, if not more, opportunity to inspect its own equipment.
d) Discovery and Privacy
(1) Aims at uncovering truth and permitting lawsuits to be decided on their merits, but the system seeks to shield parties from such excessive discovery.
(a) This is balancing between harassment and the uncovering of relevant information.
(2) Stalnaker v. Kmart Corp
(a) Facts: π brought a sexual harassment claim against the ∆. π alleged that Donald Graves, an employee in ∆’s receiving department, created a hostile working environment and sexually harassed her by inappropriate touching. π served notice of depositions for several non-party witnesses regarding their sexually related activities. π believed Graves may have harassed one of those witnesses as well and that other witnesses could provide relevant information regarding sexual harassment at the ∆’s store. ∆ sought a protective order protecting those non-party witnesses from discovery into their sexually related activities, alleging that such evidence was irrelevant and would violate the privacy of those witnesses. 
(b) Holding: Permitted discovery regarding incidents of sexual harassment by Graves involving the non-party witnesses. Information sought need not be admissible at trial if it appears reasonably calculated to lead to the discovery of admissible evidence. A party is entitled to a protective order of discovery to preclude any inquiry into areas that are clearly outside the scope of appropriate discovery. The party seeking a protective order has the burden to show good cause for it. To establish good cause, the parties must submit a particular and specific demonstration of fact as distinguished from stereotyped and conclusory statements. 
e) Note on Physical and Mental Examinations
(1) Our culture places the highest value on privacy when the question involves individual bodily or psychic integrity.
(a) A π who puts his mental or physical condition at issue by seeking damages for mental or physical injury can be required to undergo a mental or physical examination.
4. Ensuring Compliance and Controlling Abuse of Discovery
· Discovery is the forum in which advocacy’s least attractive features have displayed themselves.
a) An Anatomy of Discovery Abuses
(1) Too little discovery – “stonewalling” occurs when one party resists appropriate requests for discovery
(a) Refusal to cooperate with justifiable discovery requests can subject a party to sanctions.
(b) Early judicial supervision is effective in reducing stonewalling.
(2) Too much discovery – occurs when one party seeks more discovery than the case justifies
(a) If the information requested is irrelevant or privileged, a party may decline to answer.
(b) Mechanical limits – 25 interrogatory questions and single 7-hour deposition.
(3) Mismatched discovery – occurs when the two parties have significantly unequal litigation resources.
(a) The imbalance affects the outcome of cases regardless of the merits.
i) What happens if one party lacks resources to do adequate discovery?
(1) Discovery from public sources
(2) Disciplined discovery scheme
(3) Ride free on the discovery efforts
ii) Gross mismatched resources
(1) This may be more a problem of litigation finance than of discovery rules
(2) Use ∆’s fears as leverage for a settlement
(4) Tools to counteract:
(a) Limits on discovery
(b) Sanctions for bad behavior
(c) Judicial supervision
b) Remedies: Management and Sanctions
(1) Problems arise from the enormity and complexity of data management
(2) Zubulake v. UBS Warburg
(a) Facts: The employee, an equities trader, maintained that the evidence needed to prove her gender discrimination, failure to promote, and retaliation claims existed in e-mail correspondence sent among various employees and was only stored on the employer's computer systems. The parties were previously ordered to share the costs of restoring backup tapes that contained relevant e-mails. During the restoration, the parties discovered that certain relevant tapes were missing. The employee sought sanctions for the failure to preserve the missing backup tapes and deleted e-mails.
(b) Holding: Duty to preserve the missing tapes arose when the relevant people at the employer anticipated litigation, four months before the employee filed her Equal Employment Opportunity Commission charge. Because the employer was negligent, and possibly reckless, the employee satisfied her burden with respect to the first two prongs of the spoliation test. However, the employee failed to show that the lost tapes contained relevant information. Under the circumstances, it was inappropriate to give an adverse inference instruction to the jury.
D. Resolution Without Trial
· There exists a renewed interest in unofficial ways of resolving disputes – this result can be voluntary or involuntary
1. The Pressure to Choose Adjudication or an Alternative
· There are methods by which a party can be encouraged to engage with the litigation and respond to their adversary
a) Default and Default Judgments
(1) Peralta v. Heights Medical Center, Inc.
(a) Facts: Appellee creditor filed an action against appellant debtor to recover money allegedly due under the debtor's guarantee of a debt. The return showed personal, but untimely, service. The debtor denied that he had been personally served and that he had notice of the judgment. The state courts nevertheless held, as the creditor urged them to do, that to have the judgment set aside, the debtor was required to show that he had a meritorious defense. 
(b) Holding: State procedures for creating and enforcing liens were subject to the strictures of due process. The Court found that a fundamental requirement of due process in any proceeding which was to be accorded finality was service that would reasonably allow parties opportunity to present their arguments prior to having a default judgment entered against them.
(2) While courts have the capability to enter default judgments, they prefer to allow parties to engage on the merits of the dispute.
b) Failure to Prosecute: Involuntary Dismissal
(1) Involuntary dismissal does to π’s what a default judgment does to ∆’s – forces them to pursue the lawsuit to some resolution.
(a) ∆’s who are in situations in which there is a suit commenced against them but cannot take action have recourse via Rule 41.
c) Voluntary Dismissal
(1) A π may dismiss the suit at any time before the ∆ answers via Rule 41(a)(1)(A)(i)
(a) π may dismiss at any time if the parties agree via Rule 41(a)(1)(A)(ii)
(b) These dismissals do not bar a later refiling of the suit unless there has been a previous dismissal or the dismissal contains such a provision.
(2) Dismissal after ∆ answers may only occur by permission of the court via Rule 41(a)(2)
2. Curtailed Adjudications: Summary Judgment
· Curtailed adjudication is an adjudicative to trial in cases in which facts are not disputed via Rule 56.
· Such motions are granted only when the record shows that there is no genuine issue as to any material fact and that the movant is entitled to judgment as a matter of law.
a) Previous standard had been that one party failed to carry its burden of showing the absence of any genuine issue of fact.
(1) The moving party had the burden of showing the absence of a genuine issue as to any material fact –
(a) “foreclosing the possibility that π could prevail at trial”
b) Celotex Corp. v. Catrett
(1) Facts: π alleged that the death of her husband resulted from his exposure to products containing asbestos that were manufactured by π. The district court granted π's summary judgment motion. The court of appeals reversed the district court, holding that π's failure to support its motion with evidence to negate exposure precluded the entry of summary judgment in its favor, and the court of appeals reinstated the suit.
(2) Holding: π did not have to adduce affirmative evidence to disprove π's claim. The court held that under the court of appeals ruling, π could have never been granted summary judgment unless he could have produced a detailed chronology of the decedent's life and showed that the decedent never came into contact with one of its products. π was in the best position to produce such information; therefore the burden should have rested on her.
c) Bias v. Advantage International, Inc.
(1) Facts: π estate of deceased basketball player filed an action against ∆s, company advisor of the player and the particular representative to the player, for failure to obtain a life insurance policy on the player and failure to finalize a contract between the player and a company prior to the player's death. The district court held that the π did not suffer any damage from ∆s' alleged failure to obtain life insurance for the player. The district court concluded that ∆s could not be held liable for failing to produce a finished endorsement contract before the player's death because ∆s had no independent reason to expedite the signing of the endorsement contract to the extent argued by the π. 
(2) Holding: the π was not entitled to reach the jury merely on the supposition that the jury might not believe ∆s' witnesses. Because the π failed to do more than show that there was some metaphysical doubt as to the material facts, the district court properly concluded that there was no genuine issue of material fact as to the insurability of the player, a drug user. The court held that neither the language of the representation agreement between the player and ∆s nor any other evidence could support a finding that ∆s breached any duty to the player by failing to push to obtain a signed contract on the day of negotiations prior to the player's death.
3. Judicial Management of Litigation
· Courts are very busy – heavy case loads make for judges who can be impatient and eager to manage their cases in a way which cuts down on backlog
a) Sanders v. Union Pacific Railroad Co.
(1) Facts: π sued his employer, the ∆, under the Federal Employer’s Liability Act, following a work-related injury. The district judge set a trial date of November 19, 1996. He also issued a form order concerning preparation for a pretrial conference to be held on November 8, 1996, which set forth a schedule for the filing of various motions, oppositions and proposed jury instructions. The order also contained a final paragraph stating that failure to comply with the order could result in dismissal of the action. π’s counsel failed to comply with almost all of the requirements of the pretrial order. At the pretrial conference, π’s counsel blamed his failures to comply on the fact that he was representing πs in a lawsuit in Nebraska. A week after the pretrial conference, the district judge dismissed π’s action with prejudice as a sanction for failure to comply with the pretrial order. 
(2) Holding: Before dismissing a case for failure to comply with a court order, the key factors are prejudice and availability of lesser sanctions. Due Process does not require more notice than that provided under Federal Rule of Civil Procedure, Rule 41(b) informing a party that dismissal is imminent. 
b) McKey v. Fairbairn
(1) Facts: The tenant, who later died of unrelated causes, notified the ∆s that there was a damp spot on her bedroom wall after a snowstorm. The ∆s agreed to eliminate the cause of the dampness. Several days later, a leak in the roof caused water to pool on the floor of her bedroom. No work had been done and the tenant was injured when she slipped on the damp floor
(2) Holding:  The ∆s only had notice of a damp wall, and did not have actual or constructive notice of a leaking roof or a damp floor. Additionally, the lease did not obligate the ∆ to make repairs. When a lease is silent on the issue of liability for repairs, the tenant is liable for accidents due to negligence in allowing the premises to get out of repair. Finally, the trial judge did not abuse his justifiably large discretion in refusing to permit the administratrix to change her theory during the trial.
E. The Trier and the Trial
· Commonly held perceptions are inaccurate – there are very few trials, there are no surprises and relatively little drama,and trials are not always the end of litigation.
· Despite these perceptions, trials have come to shape almost every aspect of procedure.
1. Divided Authority in Civil Litigation
a) Powers that might belong solely to judges are shared with litigants and the jury.
b) Reid v. San Pedro, Los Angeles & Salt Lake Railroad
(1) Facts: The π's complaint alleged that the ∆ company was negligent in maintaining a fence and in permitting a fence along its ∆ to be open, and as a result, certain cattle were killed. Appellant ∆ company sought review of a judgment from the District Court, Third District (Utah), which was rendered in favor of respondent cattle owner on his negligence action that was filed against the ∆ company for the recovery of damages for the killing of certain cattle.
(2) Holding: Affirmed with respect to three of the four causes of action because ample evidence supported the verdict that those particular cattle were killed where the ∆ was unable to have a gate, but reversed with respect to one cause of action because the evidence indicated that the cow killed in that location could have entered the right of way from either a broken down fence or an open gate. Under Utah Comp. Laws § 456 x 1 (1907), if the cow entered upon the right of way through an open gate, the ∆ company could not be liable for the loss if there was no evidence of negligence on the part of a trainman at the time the cow was killed because it was the duty of the π to keep the gate closed. If the cow entered upon the right of way through the broken down fence, the ∆ could have been liable. The court concluded that the verdict rendered on the first cause of action was not supported by the evidence.
2. Judge Alone, or Judge and Jury
· When a jury is present, there is another source of power in the room – they influence the actions of all parties present in the courtroom.
a) Historical Reconstruction and the Seventh Amendment
(1) The civil jury trial is widely available in both state and federal courts.
(2) Preserved through the 7th Amendment to the U.S. Constitution
(a) Although this amendment preserves a right, it doesn’t indicate the scope of the right being preserved.
(3) Jury trials are available in legal claims, but not in equitable claims.
(a) Historical test: courts seek to give parties the same right of jury trial which existed in 1791: “did a given claim lay within the jurisdiction of the common law courts in 1791?”
i) Equitable jurisdiction generally turned on whether the π wanted injunctive or other relief available only in equity, wanted a procedural device that was available only in equity, or had a claim that could be brought only in equity.
(b) Example of Equitable Claims: 
(c) Example of Legal Claims: ejectment, replevin, 
b) Applying the Historical Test to New Claims
(1) Determining whether a jury trial is available for a given claim is a matter of recognizing the type of claim involved and knowing whether it would have been brought in a court of law or a in a court of equity.
(2) Chauffeurs, Teamsters & Helpers, Local No. 391 v. Terry
(a) Facts: The issue was whether the employees who sought back pay for the union's alleged breach of its duty of fair representation had a right to trial by jury.
(b) Holding: the Seventh Amendment entitled the employees to a jury trial. The remedy of back pay sought in the action was legal in nature. Therefore, the employees were entitled to a jury trial on all issues presented in their suit. The employees' action encompassed both equitable and legal issues. To recover from the union, the employees had to prove that their employer breached a collective-bargaining agreement and that the union breached its duty of fair representation. The relief the employees' sought was not restitutionary, and therefore it was not equitable. The back pay was not money wrongfully held by the union, but wages the employees would have received from their employer had the union processed their grievances properly.
c) Applying the Historical Test to New Procedures
· In addition to changes in substantive law, there have been changes in procedural mechanisms as well.
(1) Seventh Amendment and Changes in Judicial Procedures
(a) At present, when multiple claims, some of remedies at law vs. equitable relief, the trial court has discretion subject to an appeal to historical practice.
i) Therefore, cases can arise in one suit which are seeking both legal and equitable relief
(b) Amoco Oil Co. v. Torcomian
i) Facts: Plaintiff gasoline company subleased service stations. One of plaintiff's sublessees hired one of the defendant service station operators. The sublessee advised plaintiff's employees that he wished to abandon his interest in the property and that defendant wished plaintiff to consider him a dealer. Defendant (and his father) operated the service station as an auto repair shop. Plaintiff sought equitable and legal remedies against defendants. Plaintiff contended that no valid lease or franchise existed and that it never promised to make defendant a dealer due to defendant's intention not to comply with guidelines and requirements of its service station operators. Defendant contended that employees of plaintiff made representations that plaintiff accepted defendant as a dealer. On the eve of trial, plaintiff moved to eliminate its claims at law in order to preclude a jury trial. 
ii) Holding:  The district court granted plaintiff's motion and ultimately found in favor of plaintiff. The court vacated the order and remanded. The court held that ejectment was an action at law and that plaintiff could thus not alter its pleadings preclude defendant's U.S. Const. amend. VII right to a jury trial.
(2) Seventh Amendment and the Structure of Government
(a) The seventh amendment arguably stands as a barrier to the administrative state
i) Administrative state – delegates tasks which look like adjudication to agencies rather than courts and juries.
(b) Courts have upheld present day administrative adjudication so long as congress entirely removes the claim from the court system.
i) Bankruptcy courts stand between courts and agencies; they operate without juries.
(1) The simple reconciliation: “A creditor presenting a claim to the bankruptcy trustee doesn’t get a jury trial; a person against whom the trustee asserts a claim does.”
3. Choosing and Challenging Judges and Jurors
· Judges: appointed or elected, often face pressures of that process
· Jurors: “free spirits” in the sense that they are less contained than judges
· It is unconstitutional to discriminate based on a protected class membership. 
a) Assembling and Challenging a Jury Pool
(1) Phases
(a) Summoning the potential jurors
i) Differs substantially depending upon the type of list used to select and the method of choosing who to summon.
(b) Selecting the jurors from the pool
b) Challenging Judges and Jurors
(1) Judge: 
(a) Preemptory challenges can be made against judges in some states with the filing of a timely affadavit.
(b) Federal statute prohibits judges participation in cases where he has served as a lawyer in the matter, where he has served in government employment and expressed an opinion concerning the merits of the particular case or controversy, or where a judge has a financial interest.
i) “Any justice, judge, or magistrate of the United States shall disqualify himself in any proceeding in which his impartiality might reasonably be questioned.”
(2) In re Boston's Children First
(a) Facts: Petitioner students filed a lawsuit challenging Boston's elementary school student assignment process, claiming that they had been deprived of preferred school assignments based on their race, in violation of state and federal law. During the course of the proceedings, respondent district judge commented publicly in a newspaper article on the pending matter. Petitioners then filed a motion that respondent recuse herself from the matter because her impartiality might reasonably be questioned, pursuant to 28 U.S.C.S. § 455(a). Respondent had stated that the current proceeding, as "more complex" than another matter previously litigated. Petitioners contended this was specifically proscribed by the Code of Judicial Conduct, and constituted a comment on the merits of a pending motion and meant that the court had placed itself in the apparent position of advising the defendants.
(b) Holding: On petition for a writ of mandamus, the court held that it was an abuse of discretion for respondent not to recuse herself based on an appearance of partiality. Respondent's public comments invited trouble were at the very least particularly unwise. Thus, the writ was granted.
(3) Jurors:
(a) “Challenge” – a request to remove a juror from their duty. Can be either on grounds, or peremptorily.
i) This allows parties to ‘choose’ their jurors, ideally giving the verdict legitimacy.
ii) Court officials may not intentionally exclude any group from a jury panel.
(b) Voir Dire – process by which six or twelve jurors are selected to be questioned initially
(c) Accountability in challenges:
i) Race: striking racial members without cause violates equal protection
(1) Parties can be questioned by opponents and are required to give a nondiscriminatory justification.
(4) Thompson v. Altheimer & Gray
(a) Facts: Plaintiff alleged on appeal that her constitutional rights to an impartial tribunal were infringed because a biased juror, an employer who had regularly dealt with the issues in the case, was not struck for cause. Plaintiff did not remove the juror as one of her peremptory challenges.
(b) Holding: Plaintiff did not have to use a peremptory challenge to "cure" the judge's error in failing remove the juror for cause. Not using a peremptory challenge for the juror did not impair plaintiff's right to an impartial jury. The questions about the juror's beliefs were not adequately explored. Had the juror given unequivocal assurances that the judge deemed credible, his ruling could not have been disturbed. When the juror manifested a prior belief that was both material and contestable, it was the judge's duty to determine whether the juror was capable of suspending that belief for the duration of the trial. In this case the record contained no assurances that the belief was "shakable," that the prospective juror could have exercised a judgment unclouded by that belief.
4. Judges Controlling Juries, Juries Trumping Judges
· Worries exist about juries reaching verdicts unsustainable in logic or judges improperly seizing control of litigation from juries.
a) Instruction and Comment
(1) Rule 51 – Determines jury instructions; based upon parties’ requests.
(2) Competing demands for what is contained within the instructions.
(a) First audience: jury.
(b) Second audience: appellate court.
(3) Judges have the power to comment on the evidence as long as they do not trespass into the jury’s decision-making space.
b) Excluding Improper Influences
(1) Juries need to be insulated from improper influences:
(a) elimination of jurors whose sympathies or inability to understand the evidence might cause irrational verdicts
(b) adherence to information screened through the law of evidence
(c) instructions for the jurors not to discuss the case with others
c) Size and Decision Rules
(1) The requirement of consensus assures full discussion of the verdict.
(2) 6-person juries are now constitutional.
d) Judgment as a Matter of Law
(1) What happens when a jury reaches an insupportable conclusion?
(a) Opposing party requests Judgment as a Matter of Law via Rule 50(a)
i) This is granted when the party with the burden of production fails to carry that burden.
ii) Standard is that there must be sufficient evidence to allow a rational trier of fact to find in their favor.
(2) Pennsylvania R. Co. v. Chamberlain
(a) Facts: The decedent, a brakeman for the company, fell to his death from a string of railroad cars during a maneuver to break up and make up chains of cars. The administratrix claimed that the decedent fell from the train on which he was riding because of a collision caused by the company's negligence. The only witness for the administratrix testified that he heard a bump, but that it was not loud enough for him to turn around. He testified that he did not actually see a collision. Three employees, riding the nine-car string, testified that no such collision occurred.
(b) Holding: The district court properly directed a verdict in favor of the company on the state of the evidence before it. The administratrix' case could not properly be submitted to the jury in the face of testimony that gave a mere inference that the alleged collision occurred, in light of unambiguous testimony by those involved that no such collision took place.
e) New Trial
(1) The Justification for New Trials
(a) The order for a new trial is governed by Rule 59.  Common law reasons for granting a new trial:
i) Flawed Procedures: the process leading up to the verdict has been flawed
ii) Flawed Verdicts: despite a perfect trial, the result of the trial is unjustifiable
iii) Evidence: If the verdict is against the great weight of the evidence
(b) Lind v. Schenley Industries
i) Facts: The district court, pursuant to Fed. R. Civ. P. 50(b), entered judgment for appellee employer after a jury found that appellant employee was entitled to damages for breach of contract for an increase in pay and a share of commissions from liquor sales.
ii) Holding: the evidence was sufficient to support the jury's verdict. Appellant's supervisor had inherent authority to offer appellant a raise, the alleged contract between the parties was sufficiently definite and certain to be sustainable, and there was ample evidence of extrinsic circumstances to permit the jury to fix the relevant dates for appellant's compensation as it did. Another individual had apparent authority to approve appellant's moving expenses. The court also reversed the district court's order of a new trial in the event that judgment in favor of appellee was reversed. The introduction into evidence of sales records tending to show commissions due appellant was proper and did not support a grant of a new trial. The subject matter of the litigation was simple and easily comprehended by any intelligent layman, and the district court abused its discretion by substituting its judgment for that of the jury.
(2) Conditional New Trials
(a) New Trial Limited to Damages
i) Requires determination that whatever influenced the jury on an award of damages which were too high did not infect the judgment on liability as well.
(b) Remittitur and Additur
i) Remittitur – judge orders a new trial unless the π agrees to accept reduced damages
(1) π always has a choice between accepting reduced damages and a new trial.
(2) Due process requires judicial scrutiny and reduction of some punitive damage awawrds
ii) Additur – judge orders a new trial unless the π agrees to accept greater damages
(1) Additur violates the seventh amendment, but remittitur does not: remittitur modifies an award already made whereas additur makes an award that no jury has ever made.
f) The Reexamination Clause and the Jury as a Black Box
(1) Peterson v. Wilson
(a) Facts: Plaintiff employee challenged the district court's sua sponte decision granting defendant supervisor a new trial after a first jury had held for plaintiff on various constitutional claims. Plaintiff was fired from his job as a college grant administrator for refusing to use grant money for unauthorized purposes. Plaintiff's supervisor threatened to terminate plaintiff if he refused to "play ball." Plaintiff refused and was duly fired. Four months later, on its own motion the district court granted defendant a new trial, stating that jurors had approached the judge and admitted to considering improper factors in reaching a verdict. A second jury ruled in favor of defendant. 
(b) Holding: The first jury's verdict could not be impeached under Fed. R. Civ. P. 606(b) by juror statements as to what transpired inside the jury room. The jurors' admissions of misconduct did not constitute newly discovered evidence upon which to justify granting defendant a new trial. The court's sua sponte grant of a new trial based upon such evidence was a per se abuse of discretion. The court reversed with directions to reinstate the first jury verdict awarding plaintiff damages.
F. Appeal
· Appeals can be described a battle between fairness and justice.
· There is a heavy presumption that the trial court is correct.
· This means that the trial court’s decision on most procedural and substantive matters will likely be the only decision.
1. Who Can Appeal?
a) A Losing Party: Adversity
(1) Aetna Casualty & Surety Co. v. Cunningham
(a) Facts:  π surety issued its draft to a school district to make good ∆ insured's failure to complete a building contract. π brought an action against ∆, claiming that ∆ induced it to execute the performance bond by making false statements of his financial condition and that ∆ agreed to indemnify π. There were discrepancies between ∆'s notes payable listed on his financial statement and ∆'s books. The district court found ∆ liable for indemnity but not guilty of fraud. π claimed that a judgment based on indemnification was dischargeable in bankruptcy. π sought review. 
(b) Holding: although π received the judgment it sought, it was an aggrieved party entitled to appeal, because it was denied judgment of the quality it sought; as the judgment had not yet been paid, the issue was not moot; and considering the testimony of ∆'s accountants, both parties must have understood that notes for construction loans for interim financing were not included in the statement, and the district court's decision was not clearly erroneous.
b) Who Raised the Issue Below: Of Waivers and Sandbags
(1) A party must present to the trial court the contentions on which it wants rulings; failure to do so results in waiver of the contention.
(2) Party needs to state the action that wants the court to take or objects to, along with the grounds via Rule 46.
(3) This is an example of the court walking a line between hyper-technicality and avoiding situations in which a litigant can sandbag a trial court.
c) Who Was Not Deterred from Appealing
(1) There is not a constitutional right to an appeal.
(a) In most states one appeal is granted in civil cases; further appeal is discretionary.
(2) Legislatures can impose discouraging burdens on appeals.
(a) Some burden on appeals is constitutional, even when those burdens fall heavily on particular litigants.
(3) If an appeal is frivolous, an appellate court can award just damages, and single or double costs to the appellee if the appellate court determines that an appeal is frivolous.
(a) Typically courts will instead  offer a denial of oral argument, decision on the briefs and record alone, or a short unpublished opinion.
2. When a Decision May Be Reviewed: “Finality”
a) The Final Judgment Rule
(1) Final Decision – one which ends the litigation on the merits and leaves nothing for the court to do but execute the judgment.
(a) Appellate Jurisdiction and the Final Judgment Rule
i) §1291 contains the final judgment rule and defines:
(1) moment at which an appeal is proper
(2) grants jurisdiction for the appellate courts to hear that appeal
ii) Liberty Mut. Ins. Co. v. Wetzel
(1) Facts: Petitioner employer challenged the court of appeal's decision ruling in favor of respondents on the issue of petitioner's liability under Title VII of the Civil Rights Act of 1964, 42 U.S.C.S. § 2000e et seq., based on petitioner's allegedly discriminatory employee health benefit and pregnancy leave policies. The court of appeals had affirmed the district court's grant of partial summary judgment as to respondents. 
(2) Holding: Dismissed for lack of a final appealable order under Fed. R. Civ. P. 54(b). Although the ruling had been favorable to petitioner and the district court employed the proper appellate language, to wit, "no just reason for delay," the district court had neglected to grant respondents compensatory or exemplary damages, attorney's fees, or injunctive relief, as prayed for in the complaint. Alternatively, the interlocutory decision was not rendered appealable by application of either 28 U.S.C.S. §§ 1292(a)(1) or 1292(b). The Court vacated and remanded with instructions to dismiss petitioner's appeal.
(2) Defining the Moment of Judgment
(a) District court can extend the time allotted for appeal if one party did not receive notice of the entry of the judgment if no prejudice to other parties results.
(b) There is a problem for litigants who file an appeal too early
i) Typically appeal is held in abeyance until the disposition of the motions for final judgment.
b) Exceptions to the Final Judgement Rule
(1) Practical Finality
(a) Lauro Lines s.r.l. v. Chasser
i) Facts: Respondent passengers brought suit against the cruise line in federal district court to recover damages for certain injuries. Subsequently, the district court denied the cruise line's motions to dismiss, holding that the ticket as a whole did not give reasonable notice to passengers that they were waiving the opportunity to sue in a domestic forum.
ii) Holding: Court of appeals properly dismissed the appeal. The Court noted that 28 U.S.C.S. § 1291 permitted an appeal only if an order denying a motion to dismiss based upon a forum-selection clause fell within the collateral order doctrine. The Court noted that the district court's orders failed to satisfy the third requirement of the collateral order test in that such orders had to be effectively unreviewable on appeal from a final judgment. The Court stated that the cruise line's claim that it could be sued only in Naples, while not perfectly secured by appeal after final judgment, was adequately vindicable at that stage.
(b) It is important to note that reviews can be made with an over-the-shoulder glance at the merits – rulings can have the same effect despite being titled differently.
(2) Injunctions
(a) Exception to the final judgment rule allows appeals from interlocutory orders for actions concerning injunctions.
(3) Interlocutory Appeals
(a) A district court can permit appeals in a situation in which an appeal from the order would materially advance the ultimate termination of the litigation.
i) This statute is not widely used.
ii) Potentially because the permit requires agreement between trial and appellate courts that the question is worth certification.
(4) Mandamus
3. Scope of Review
a) Law and Fact
(1) Anderson v. Bessemer City
(a) Facts: Petitioner filed an action under Title VII of Civil Rights Act of 1964, 42 U.S.C.S. § 2000e et seq., alleging that respondent had discriminated against her on the basis of gender. The lower appellate court reversed the district court's finding of discrimination on the ground that it found three of the district court's findings were clearly erroneous. 
(b) Holding: The "clearly erroneous" standard did not entitle a reviewing court to reverse a finding of trier of fact simply because it was convinced that it would have decided case differently. The lower appellate court overstepped the bounds of its duty under Fed. R. Civ. P. 52(a) if it undertook to duplicate the role of a trial court. The court held that the lower appellate court improperly conducted what amounted to de novo weighing of evidence in the record. The court held that when the record was examined in light of the appropriate standard, it contained nothing that mandated the finding that the district court's conclusion was clearly erroneous.
b) Harmless Error
(1) Harnden v. Jayco, Inc.
(a) Facts: Plaintiff recreational vehicle (RV) purchaser sought review of a summary judgment from the United States District Court for the Eastern District of Michigan at Detroit granted in favor of defendant RV manufacturer in plaintiff's action alleging breach of express warranty.
(b) Holding: On the merits, the court found harmless error in the district court's reliance on an expert report prepared by defendant's employee, which was not in the form of an affidavit or sworn statement and which concluded that the defects in plaintiff's RV were insubstantial. The court found that the district court's opinion thoroughly and accurately set forth the undisputed facts and the governing law.
