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I. Remedies for Breach of Contract
A. Protecting the Expectation Interest
1. Application of Article 2 of the Uniform Commercial Code
a) Scope is purposefully ambiguous
b) Predominant item is a focal point within the contract, whether it is service or good
(1) Service Contracts are not covered under Article 2 (includes building houses)
(2) Software
c) Identification of Goods
(1) Goods must be both existing and identified before any interest in them may pass under §2-105
(2) Aids to determine whether an item can be covered under UCC Art. 2
(a) Bonebrake v. Cox
i) The test for inclusion or exclusion is not whether they are mixed, but, granting that they are mixed, whether their predominant factor, their thrust, their purpose, reasonably stated, is the rendition of service, with goods incidentally involved (e.g., contract with artist for painting) or is a transaction of sale, with labor incidentally involved (e.g. installation of a water heater in a bathroom).
(b) Final Product Test – a court focuses on the end or final product to determine whether it fits the UCC definition of goods. 
(c) Predominance – looks at the transaction as a whole to determine whether its predominant purpose was the sale of goods or the provision of a service
(d) Multiple Contracts Approach - division of goods and services into separate contracts
(3) Future goods can only be identified once they exist; prior are not covered under UCC
(a) This means that Article 2 doesn’t apply to building contracts  However, selling houses is covered under §2-107(2) [as long as it doesn’t change from a product to components]
d) Franchise Contracts
(1) Complex with multiple elements; often broken into multiple contracts by courts
e) Software
(1) Not a good, so not directly covered.  However, long-term leases (called “licenses”) are covered.
2. Seller’s Remedies
a) §2-703: options
(1) damages via 2-706
(2) market price via 2-708
(3) seller recovers price via 2-709
3. Buyer Remedies
(1) §2-711: buyer’s heaven – recover down payment/price paid + incidentals
(2) §2-712: cover
(3) §2-713: market price recoverable is the price at the time breach was learned of
B. The Expectation Interest – Inferior Substitutes, Other Ends, and Other Means
1. Expectation Damages – Attempt by the law to put aggrieved parties where they expected to be as a result of performance. Not to punish the breaching party or to put the aggrieved party in a better position than would have resulted from performance.  These are the main principle when it comes to remedies.
a) § 2-305. Open Price Term.
(1) The parties if they so intend may conclude a contract for sale even if the price is not settled.  In such a case the price is a reasonable price at the time for delivery if:
(a) nothing is said as to price; 
(b) the price is left to be agreed by the parties and they fail to agree;  or
(c) the price is to be fixed in terms of some agreed market or other standard as set or recorded by a third person or agency and it is not so set or recorded.
(2) A price to be fixed by the seller or by the buyer means a price to be fixed in good faith.
(3) If a price left to be fixed otherwise than by agreement of the parties fails to be fixed through fault of one party the other may at the party's option treat the contract as cancelled or the party may fix a reasonable price.
(4) If, however, the parties intend not to be bound unless the price is fixed or agreed and it is not fixed or agreed there is no contract.  In such a case the buyer must return any goods already received or if unable to do so must pay their reasonable value at the time of delivery and the seller must return any portion of the price paid on account.
b) Justification is that we want to encourage reliance on contracts; reliance on contracts is a good things because it promotes a more efficient economy and increases the GNP.
c) Stems from two kinds of reliance:
(1) Reliance of Missed Opportunity - sacrificing other opportunities in order to fulfill this contract
(2) Actual Reliance - actually expending the expectation or making other commitments
d) Based heavily upon the Overcompensation Principle – want to avoid putting the non-breaching party in a better place than they would have been upon completion of the contract
(1) Supported by the idea that some breaches are socially desirable when the benefits of the breach to the breacher exceed the cost of the breach to the non-breacher.
(a) Ergo, if the penalty is too high, such breaches would be discouraged
(2) Some breaches are bound to happen, so if we don’t limit the costs of breach, it will make contracting even more risky and people will be worried about entering into them
2. Parker v. Twentieth Century-Fox Film Corporation (California, 1970)
a) Facts: π contracted with ∆ to play the female lead in a musical motion picture entitled “Bloomer Girl.”  Prior to the start of filming, ∆ informed π that they would not be producing Bloomer Girl, but offered π the lead in  “Big Country, Big Man” for the same amount of money - $750,000.  π sues.
b) Holding: Recovery by a wrongfully discharged employee is the amount of salary agreed upon for the period of service, minus the amount employee has eared or with reasonable effort might have earned. (Referred to as Contract Market Price Differential)
c) Note: Mitigating damages is a more specific proposition for artists – the determination of substantially similar employment has a fair amount of room for interpretation.
(1) When the question of mitigating damages exists, the burden of pleading and burden of proof is on the employer. If they do not raise the question, the court does not discuss it.
(2) Mitigation must be substantially similar.
d) Related Case
(1) De La Falaise v. Gaumont-British Picture Corp. (California, 1940)
(2) Facts: π, an actress, entered into a contract with ∆ and agreed to act in the production of two films. π was to have received a guaranteed advance on gross distribution receipts and a certain additional sum for each picture. The second picture was not made, and π never received notice of its starting date, nor was anything ever paid her for that picture. π claimed that she was ready, able, and willing to perform her part of the contract. π received a sum for work performed for radio engagements during the month that she could have begun work on the second film. 
(3) Holding: ∆ was not excused from performing a condition precedent, the giving of notice to the employee regarding the starting date of the second picture. The court held that it was proper to offset against the amount guaranteed under the contract the sum received in radio engagements, because the work was not inferior to the work contracted for.
(4) This was case successfully differentiated as precedent because counsel substituted a reason for the reason that the court gave, and differentiate the cases based on this observation.
3. Neri v. Retail Maine Corporation (New York, 1972)
a) Facts: π contracted to buy a boat from the ∆, making a deposit of $4,250. π was later hospitalized and couldn't make payments. The boat had already been ordered from the manufacturer and ∆ refused to give the plaintiff back his deposit; π sues.
b) Holding: Determination that if the seller is a lost volume seller, then the measure of damages in the event of a breach by the buyer is the amount of profit the seller would have made from the individual sale. 
(1) Lost Volume Seller - a seller who would have made an additional sale if there hadn’t been a breach
(a) This case examines only whether there was the capacity to make a further sale, not whether the seller actually would have made such a sale.
(2) There is a generally accepted belief that this case is an amendment to UCC §2-708
(a) §2-708(2): measure of damages for non-acceptance or repudiation by the buyer is the difference between the market price at the time and place for tender and the unpaid contract price together with any incidental damages, but less expenses saved in consequence of the buyer's breach.
c) Aside on Expectation Damages: Exception to principle because of fees
(1) “American Rule” each party pays their own attorney’s fees
(2) Therefore, it is impossible to entirely fulfill expectation damages, because the party who is attempting to recover will be put back where they had anticipated being contingent upon performance minus attorneys fees.
(a) This is a general principle throughout expectation damage cases.
d) Aside on Business practices
(1) Most stores which are frequented by the middle/upper class, allow a buyer to return goods without question. 
(a) This is because it is good business practice – stores are interested in the business reputation, not the profit.
e) Aside on Damages:
(1) In this case damages are profits + incidentals
(a) Direct costs are recoverable profit
i) Direct costs: those for activities or services that benefit specific projects, e.g., salaries for project staff and materials required for a particular project.
(b) Indirect costs are not recoverable profit
i) Indirect costs: taxes, administration, personnel and security costs, and are also known as overhead.
4. In Re Worldcom (Jordan v. Worldcom) (Bankruptcy Court, 2007)
a) Facts: π and ∆ entered into an endorsement agreement. At that time, π was considered to be one of the most popular athletes in the world. The agreement provided that π would be treated as an independent contractor and that ∆ would not withhold any amount from π's compensation for tax purposes. π files suit for failure to pay, taken to bankruptcy court.
b) Holding: Court holds that π failed to mitigate his damages after ∆ breached the agreement – but an evidentiary hearing was necessary to determine what π could have received had he made reasonable efforts to mitigate. 
c) Note: Determining who is a lost volume seller is an Objective/Subjective Test which the ∆ bears the burden of proof upon
(1) Objective: Seller demonstrates a capacity to undertake additional business
(2) Subjective: Seller would have tried and been able to obtain additional business if ∆ had not breached.
(a) Two parts: Did he look? Could he in fact make the sale?
d) Aside on Dilution Issue: For those whose ability to sell rests upon an image, the court gives consideration to dilution of image
(1) Dilution: A decreasing ability to make further sales based upon an increasing number of sales.
C. The Expectation Interest – Performance Rather than Damages
1. Specific Performance – an order of the court which requirnes a party to perform a specific act, usually what is stated in a contract.
2. Copylease Corporation of American v. Memorex Corporation (U.S. District Ct. applying California, 1976)
a) Facts: Parties entered into a contract whereby the ∆ would sell toner and developer to the π, who would be the exclusive distributor. π filed suit for breach of contract, because ∆ began selling to another party.
b) Holding: Courts generally refused to order specific performance of contracts that were not capable of immediate enforcement. Without an exception to the general rule, π would be limited to recovery of damages for the contract breach. Cal. U.C.C. § 2-716(1), which provided for specific performance in an action for breach of contract where the goods were unique, or in other proper circumstances, might provide an exception but hearing would be necessary to determine whether the supplier's products might be considered unique for purposes of § 2-716(1), making specific performance appropriate.
(1) UCC §2-716. Buyer's Right to Specific Performance or Replevin: Specific performance may be decreed if the goods are unique or in other proper circumstances. 
c) Aside on Buyer’s Consequential Damages: 
(1) Question of Fact – asks fact-finders to determine what the world would be like if the world were different.
(a) Whitford regularly mentions that only lawyers would call this estimation a question of fact.
d) Aside on Types of Contracts:
(1) Requirements Contracts – Contracts where the quantity term is determined by the buyer’s orders or requirements and they are commonplace. Copylease is a requirement contract.
(2) Output Contracts – Contracts where the quantity is determines by the seller’s production
e) Aside on Outcomes
(1) If specific performance is ordered, seller and buyer can come to an agreement about the cancellation of the contract.  Such an agreement isn’t a problem where the court is concerned; it’s a dispute between two private parties
(a) If the settlement will put the victim of the breach in a better position than by holding to specific performance, there will likely be a settlement.
(2) Specific Performance is not always practical because the ∆ has breached, and asking ∆ to perform will take time. π doesn’t always want to wait, so self-help remedies can be more effective.
(a) Trend of the law has been to make specific performance more available than it has been 
(3) Specific performance is a difficult remedy to enforce for continuing acts or ongoing relationships and is not granted unless the monetary damages are inadequate.
D. The Expectation Interest: Breach Deterrence vs. Liquidated Damages
1. Lake River Corporation v. Carborundum Company
a) Facts: π brought suit following demand of contract payment and ∆'s refusal, and claimed liquidated damages. ∆ counterclaimed for value of Ferro Carbo when π impounded it and additional cost of serving customers affected by impounding.
b) Holding: "Liquidated damages" were grossly disproportionate to any probable loss and penalized some breaches much more heavily than others. Fact that damage formula was invalid did not deprive π of remedy – entitled to common law damages; in this case, was unpaid contract price minus costs that plaintiff saved by not having to complete contract. The court held that damages on counterclaim had to be refigured as well, as ∆ made no effort to prove loss in form of reduced profits.
c) Note: Agreed remedies which are too high deter efficient breaches.
(1) Efficient Breach - assumes some promises should be breached when the promisor is better off breaching than they would be fulfilling the contract. 
(a) If the promisor is better off, and the promisee is indifferent and no worse off, then society must be better off because there is more wealth in society.
(b) It is important not to overcompensate victims of breach because there are some efficient breaches, and society wants to encourage those efficient breaches
(c) There is question of value to society of paying the agreed remedy if the fulfillment of the contract only results in a highly priced result with low value – referred to as “low utility”
(2) Weaknesses of the argument is that you only have to look at the two parties to the contract – excludes other parties, such as employees.
(3) § 2-718. Liquidation or Limitation of Damages;  Deposits.
(a) Damages for breach by either party may be liquidated in the agreement but only at an amount which is reasonable in the light of the anticipated or actual harm caused by the breach, the difficulties of proof of loss, and the inconvenience or nonfeasibility of otherwise obtaining an adequate remedy. Section 2-719 determines the enforceability of a term that limits but does not liquidate damages.
(b) If the seller justifiably withholds delivery of goods or stops performance because of the buyer's breach or insolvency, the buyer is entitled to restitution of any amount by which the sum of the buyer's payments exceeds the amount to which the seller is entitled by virtue of terms liquidating the seller's damages in accordance with subsection (1)
i) the amount to which the seller is entitled by virtue of terms liquidating the seller's damages in accordance with subsection (1), or
ii) in the absence of such terms, twenty per cent of the value of the total performance for which the buyer is obligated under the contract or $500, whichever is smaller.
(c) The buyer's right to restitution under subsection (2) is subject to offset to the extent that the seller establishes:
i)  a right to recover damages under the provisions of this Article other than subsection (1), and
ii)  the amount or value of any benefits received by the buyer directly or indirectly by reason of the contract.
(d) Where a seller has received payment in goods their reasonable value or the proceeds of their resale shall be treated as payments for the purposes of subsection (2);  but if the seller has notice of the buyer's breach before reselling goods received in part performance, his resale is subject to the conditions laid down in this Article on resale by an aggrieved seller (Section 2-706).
(4) Restatement § 356 Liquidated Damages and Penalties
(a)  Damages for breach by either party may be liquidated in the agreement but only at an amount that is reasonable in the light of the anticipated or actual loss caused by the breach and the difficulties of proof of loss. A term fixing unreasonably large liquidated damages is unenforceable on grounds of public policy as a penalty.
(b) A term in a bond providing for an amount of money as a penalty for non-occurrence of the condition of the bond is unenforceable on grounds of public policy to the extent that the amount exceeds the loss caused by such non-occurrence.
d) Aside on outcomes:
(1) A reasonable offer which could be made to a buyer to induce them to tear up a contract can be refused if the buyer is more interested in something other than profits (reputation, pride, dislike of seller)
(a) Ordering specific performance and allowing the parties to bargain is easier than figuring out what the lost profits for the court, but doesn’t always yield this desired result
(b) Specific performance is only available when no other remedy is available and the goods are unique (see §2-716(2))
(2) Example: Merchant of Venice – if specific performance is ordered, inefficient performance can happen in spite of the force of potential of an inefficient breach.
e) Aside on damages:
(1) If an agreed remedy clause is disproportionally high compared to expected damages, it will be deemed a penalty clause and as such is invalid; the problem arises when trying to explain “why” this is the case.
f) Aside on Pay or Play Clauses:
(1) There is a view in which agreements by two parties are to pay a contract price with the option for the contractor to perform a minimum agreed upon amount (in Lake River it would be a delivery of the minimum amount of ferro carbo; in McClaine it would be to make Bloomer girl) and pay the other party a liquidated amount; or, to perform and pay a larger sum for performance.
(2) Frequently such clauses are seen in “Golden Parachutes”
(3) Some states treat these as penalty clauses:
(a) Wassenaar v. Panos (Wisconsin)
i) Facts: Parties signed an employment contract containing a stipulated damage clause that entitled π to damages in the same amount as his salary as hotel manager for early termination of the contract. ∆ terminated the employee in breach. 
ii) Holding:  Where a stipulated damage provision was a valid liquidated damages provision, the doctrine of mitigation does not apply. ∆ failed to prove that the stipulated amount of damages was grossly disproportionate to the actual harm and thus unreasonable. The court reviewed whether the stipulated damages were a reasonable forecast of just compensation for the breach and whether the harm was difficult to accurately estimate and decided that the stipulated damages were reasonable.
E. The Expectation Interest: Lost Anticipated Profits and Consequential Damages 
1. The Forseeability Test:
a) Hadley v. Baxendale
(1) Facts: π contracted with ∆, operating as common carriers, to deliver a broken crankshaft to engineers for repair by a certain date. ∆ failed to deliver on the date in question, causing π to lose business. π sued for the profits lost due to ∆'s late delivery.
(2) Holding: ∆ can only be held liable for losses that were generally foreseeable, or if π had mentioned his special circumstances in advance.
(3) Aside on forseeability:
(a) Disallowing recovery in such situations is counter to expectation damages because the contracting party is aware of the potential consequences of the breach
(b) This principle appears in the UCC
i) UCC §2-715(a): Consequential damages resulting from the seller's breach include any loss resulting from general or particular requirements and needs of which the seller at the time of contracting had reason to know and which could not reasonably be prevented by cover or otherwise
(c) Had π made ∆ aware of the circumstances, it is likely that recovery would have been possible
i) ∆ must be made aware of the circumstances at the time of contracting; 
(1) once the contract is created it cannot be modified because the parties must be allowed to make stipulations to account for the circumstances at the creation of the contract
ii) Alternatively, ∆ must be aware of the circumstances because they might not have made the contract in the first place if they had known about the different circumstances 
(d) If damages are denied because they are not foreseeable, one can argue that such a decision leaves the non-breaching party in a worse place than if performance had occurred – this is in violation of the expectation principle
(4) Aside on Limited Liability Clauses
(a) Limited Liability Clauses – liquidated damage clauses which intentionally set damages below the expectation level
(b) Justified by freedom of contract (parties are responsible for what they sign), assumption of risk (carrier transports for many individuals and needs to cover via these receipts), and business interruption insurance (protection against losses resulting from a temporary shutdown by providing reimbursement for lost net profits and necessary continuing expenses)
(5) Aside on Common Carrier Rule
(a) Common Carrier Rule – Common carriers are people who are licensed to hold themselves open as a conveyer of goods for people
i) There existed a common law obligation that common carriers had to take all comers, on similar terms, to capacity because in ancient times there wasn’t much choice
ii) This creates a sense of irony when applied to Hadley (requires that special consideration be taken) because it is on contravention of the common carrier rule
(b) Under the rule, carriers cannot offer a special deal to one shipper
2. Proof of Damages with Reasonable Certainty
a) Evergreen Amusement v. Milstead
(1) Facts: π seeks recovery of lost profits for the period of delay in opening a drive-in theater caused by ∆ contractor’s delay clearing and grading of the site.
(2) Holding: π was held liable for the balance due on the written contract, less the cost of completing part of the work and damages for delay in completion which was computed based on the approximated rental value of the theater property during the period of delay and out-of-pocket costs for that time.
(3) Aside on “New Business Rule”
(a) In the case of a new business you cannot predict an amount from the amount of lost profits because of the inherent uncertainty in starting a new business and therefore speculation in estimating profits
(4) Aside on “Fair Rental Value”
(a) This is money which is paid for use of the land over a certain use of time; in the immediate case it was part of the damage award
(b) This actually means the value of a completed theater in those months in Maryland; that is, what someone would pay to operate a theater for those months over the course the summer, not necessarily what someone would earn in profits
i) This is somewhat of a hidden mechanism by which profit can be recovered – an average profit versus an estimate of what profit could be (not accounting for potential division between owner and operator)
b) Chung v. Kaonohi Center Co.
(1) Facts: π brought breach of contract action against ∆, alleging violations of a lease agreement. ∆ appeals award of damages for emotional distress and lost profits.
(2) Holding: Emotional distress damages for breach of a commercial contract are appropriate, allowing damages for loss of anticipated profits in an unestablished business where π could show future profits in a new business with reasonable certainty is appropriate 
(3) Aside on Emotional Distress Damages
(a) Awarding emotional distress damages dissuades efficient breaches because it forces the parties to consider what additional cost their breach might incur
i) In the immediate case, presumably larger benefits would have been available to the Kaonohi center than the cost of Chung’s breach; so because they can pay Chung’s expectation damages and still come out ahead, society is better off – adding emotional distress damages may dissuade Kaonohi center from reaching this conclusion
(b) In general, emotional loss is not recoverable in contract
(4) Aside on Lost Profits Estimation
(a) Suggests that an expert with substantial experience in the field can be held as accurate (Don Voronaoff)
(b) Three methods used in immediate case:
i) Reproduction Cost Analysis: The cost, based on current price, or reproducing the assets of the business.
ii) Comparative Market Analysis: Recently sold businesses of a similar nature are compared by both gross and net income to the subject business to indicate a fair market value
iii) Income Stream Analysis: Determination of the net income which the business will produce over its life and capitalized at a rate reflecting an appropriate rate of return to the investor and the risk involved in the business venture
(c) Note that trial courts maintain the ability to hire their own expert to obtain a non-bias opinion
(5) Aside on alternative damage theories
(a) ∆ failed to bring up mitigation issues, so the court does not address it.
i) It is likely that this is because the court would find Chung to be a lost volume seller
ii) Mid-America Tablewares v. Mogi Trading Co.
(1) Facts: π ordered dinnerware from ∆ via a contract containing detailed provisions about the lead composition of the glaze so that it would comply with American regulations. Dinnerware delivered by ∆ failed to comply with contract standard, so it could not be sold. π sues for the profits it would have made.
(2) Holding: Court finds the damages to be excessive and remanded for a new jury trial on damages – the damages for subsequent years was “monstrously excessive”.
(3) When awarding speculative damages, the court maintains oversight and reserves the right to reject or accept any damages tendered.
(b) Court case is far removed from the fact pattern, so specific performance is unlikely – more likely that Chung has moved on with his life.
F. The Expectation Interest: Conclusion
1. Campbell & Collins: 
a) The expectation interest is not often protected often – when it comes to lost profits as consequential damages for the buyer, most business people do not think the seller should pay. If the seller breaches the buyer shouldn’t have to pay the seller’s lost profits – that’s the business model.
2. Llewellyn: 
a) There will be still be substantial reliance upon promises if we get rid of contract law, but the non-law “reputational sanctions" must fail in such a mobile market because it is continuously expanding.  Further, reputational sanctions fail in terms of long-range long-term markets.
3. Macaulay:
a) Black Letter Law is a relatively small part of the picture in contract dealings; the biggest part of the picture is the importance of reputation and ability to maintain that reputation into the future. Being a rights-oriented businessperson and insisting upon expectation damages when custom suggests something less can be destructive to future plans and reputation.
G. The Reliance Interest:
1. Reliance Damages – Rather than trying to approximate the situation had there been no breach, a court will seek to compensate for losses caused by reliance on a contract.
a) Can be identified as expenditures which are necessary in order to unlock the value of seller’s performance.  
(1) Typically limited to out-of-pocket expenditures by the non-breaching party – can be awarded to buyers or sellers
b) No fundamental inconsistency with the overcompensation principle – there’s something wrong with giving the π more than expectation if one accepts the Hand Limitation on reliance damages
(1) Often reliance damages are an alternative to expectation damages, but not always.
c) Subject to the Hand Limitation.
(1) This limitation puts the burden of proof on the breaching party in showing that recovery of reliance damages will put the non-breaching party in a better position (in other words, that the contract would have been a losing contract)
(2) Shifting this burden of proof can be very significant because it is difficult to prove, and for that reason reliance damages can be a better remedy than expectation damages
(3) Restatement § 349 Damages Based on Reliance Interest
(a)  As an alternative to the measure of damages stated in § 347, the injured party has a right to damages based on his reliance interest, including expenditures made in preparation for performance or in performance, less any loss that the party in breach can prove with reasonable certainty the injured party would have suffered had the contract been performed.
d) Reliance damages are not inconsistent with expectation or overcompensation – they provide a remedy where it can be difficult to estimate lost profits
2. Security Stove & Manufacturing Co. v. American Railways Express Co.
a) Facts: π wants to exhibit a furnace at a convention and contracts with ∆ to ship the furnace. π made arrangements in preparation, such as renting space and booking a hotel room and advised defendant of the purpose of the shipment. ∆ assured plaintiff it would arrive before a specific date, but failed to deliver the shipment on time. 
b) Holding:  Damages π suffered were in contemplation of ∆ performing the contract and π relied on ∆  to perform after advising of the purpose of the shipment. Therefore damages incurred in lost expenses, which grew out of the breach of contract, was proper.
c) Because the π sued for reliance expenditures rather than lost profits they were able to recover.
3. L. Albert & Son v. Armstrong Rubber Co.
a) Facts: ∆ refused to accept any rubber “refiners” π delivered after delivery of two of four machines was delayed. π sued for the price of all machines, and ∆ filed a counter suit for breach of contract.
b) Holding: Contract was a single contract, ergo ∆ was entitled to reject all four machines because the delay in delivery was too long considering the changes in market conditions. π’s can recover because ∆’s use of motor was a conversion, but did not constitute acceptance of goods delivered. ∆ was allowed to recover expenses incurred in preparation for π's performance subject to π’s privilege to deduct from that recovery any sum that π could prove ∆ would have lost on the contract.
c) Aside on The Hand Limitation:
(1) This is the breaching party’s ability to limit the non-breaching party’s recovery by showing that the  non-breaching party would have lost money regardless of the breach.
(2) Reflects the notion that courts do not want to knowingly make the non-breaching party the insurer of the breaching party’s contract  
(a) Typically this will mean that the buyer should not have to insure the seller’s contract.
(3) This limitation puts the burden of proof of showing that the losses (pre-breach expenditures) onto the breaching party – which can be a very difficult burden of proof to meet
d) The Hand Limitation and Precedent
(1) United States v. Behan – Supreme Court 1884
(a) Facts: ∆ sues for damages in his breach of contract action, π challenged the judgment of the lower court finding that ∆ was entitled to recover damages for the amount of actual expenditures resulting from the breach of contract.
(b) Holding:  A non-breaching party was entitled to recover the amount of actual expenditures incurred if those expenditures were reasonable. 
(c) Hand distinguishes Connecticut jurisdiction from the decision of the Supreme Court for contract actions
(2) Bush v. Canfield – Connecticut 1818
(a) Facts: π entered into a contract in writing with ∆ for the delivery of superfine wheat flour. Pursuant to the contract, the π advanced part of the purchase price. When the flour was not delivered, π filed a breach of contract action. Trial court held that π was entitled to damages in the amount of the sum advanced to ∆, with interest from the time that the sum was paid. 
(b) Holding: Because π were disappointed in their arrangements and ∆ had neglected his duty and retained π’s money, without consideration, ∆ was required to refund the money. 
(c) Appears that the Hand Limitation was ignored in this case; π was put in a better position than they would have been originally – recover their full $14k and are able to purchase the apples at $11k; putting them $3k ahead of where they would have been otherwise.
i) Proper solution would be that the π may recover his outlay in preparation for the performance, subject to the privilege of the ∆ to reduce it by as much as he can show that π would have lost if the contract had been performed.
(3) Santoro v. Mack – Connecticut 1929
(a) Facts: Plaintiff had paid a deposit and had requested an architect and electrician to prepare land in reliance on defendant's contract  to sell certain of her real estate to him. The seller then sold the property to defendant buyer instead. Plaintiff brought an action to compel specific performance of the alleged contract, for damages, and for other relief. 
(b) Holding: The trial court held that the contract between plaintiff and the seller was unenforceable because the written memorandum thereof did not comply with the requirements of the statute of frauds. (Didn't cover this in class)
(c) J. Hand separated his decision by identifying that it would seem that such expenses were in reasonable use of the land – but the decision seems to deny any recovery whatsoever.
i) One possible distinction is the lack of forseeability in contracting with the architect and electrician.
ii) It is likely that a court deciding consequential damages will read the hand principle into the case because it is currently accepted – “consequential damages resulting from the seller’s breach”
H. Restitution and Exit as Alternative Contract Remedies
1. Restitution Damages – Damages which give back or restore to a previous position.
a) These are not subject to The Hand Limitation.
b) Requirements:
(1) π must have conferred a benefit on the defendant, and
(2) It must be unjust to let the ∆ retain that benefit.
c) Seller/Buyer damages:
(1) When buyer is seeking restitution, usually seeking return of the down payment.
(2) When seller is seeking restitution (especially in a services case) seller has provided services which cannot be returned in kind, and so restitution must be returned in a dollar value – Quantum Meruit
d) In some circumstances restitution damages allow a buyer to recover down payment from and cancel with the seller, knowing that the buyer is being put a better position; this is in violation of the overcompensation principle. 
(1) This is because the buyer will recover either a full or partial down payment, after some performance (i.e. portion of the required board games, use of the vehicle for a few days)
(2) Common law responded to this with the Substantial Breach Rule as a gateway.
e) Restitution for seller is slightly more difficult – usually done via Quantum Meruit value, with full advantage of hindsight and knowing how difficult it will be to provide those services.
(1) Advantage of hindsight often limits Quantum Meruit value by only compensating based on the assumption that the non-breaching party made more efficient use of resources.
(2) There will be a number of situations where restitution will be the most advantageous remedy
(a) A further remedy to this problem: apply Hand Limitation to restitution damages and place burden of proof on the breaching party to show that recovery would put non-breaching party in a better place than performance – would place an upper limit on Quantum Meruit recovery
f) If the seller has performed everything according to the contract, the only remedy is the contract price, not restitution.
g) Justifications for Restitution damages
(1) Restitution damages have become part of the law because of a community sense of fairness; redistributive idea that suggests that some activities are unfair.
2. Sale of Goods
a) Finn v. Class Struggle (never litigated – literary account in the book)
(1) Facts: Class Struggle receives delivery of a second batch of board games; they are of a substantially different (lower) quality than previous delivery.
(2) Outcome: Board games could be rejected for any reason because they had not yet been accepted. (In this case the two boards were made with different materials.) ∆ still would have had opportunity to cure the defect, but likely would not have been able to. Because there was a breach ∆ got down-payment plus expectation damages plus cancellation.  
(3) Aside on recoveries
(a) Seller can recover the price of those goods which have been accepted
i) UCC §2-709 Action for the Price: When the buyer fails to pay the price as it becomes due the seller may recover, together with any incidental damages under the next section, the price of goods accepted or of conforming goods lost or damaged within a commercially reasonable time after risk of their loss has passed to the buyer
(b) Buyer can recover down payment
i) UCC §2-711 Buyer’s Remedies in General: Where the seller fails to make delivery or repudiates or the buyer rightfully rejects or justifiably revokes acceptance then with respect to any goods involved, and with respect to the whole if the breach goes to the whole contract, the buyer may cancel and whether or not he has done so may in addition to recovering so much of the price as has been paid, “cover”, or recover damages for non-delivery
(1) On acceptance, UCC §2-607 Effect of Acceptance: Acceptance of goods by the buyer precludes rejection of the goods accepted and if made with knowledge of a non-conformity cannot be revoked because of it unless the acceptance was on the reasonable assumption that the non-conformity would be seasonably cured but acceptance does not of itself impair any other remedy provided by this Article for non-conformity.
(4) Aside on cancellation
(a) Cancellation – one can walk away from the contract and not worry about the other party’s losses.
(b) The threat of cancellation is a powerful negotiation tool, as it may benefit the canceling party beyond the non-canceling party.
(5) Aside on Substantial Breach
(a) Substantial Breach Rule – in order for the buyer to have access to restitution the breach must be substantial. 
(b) If the breach is not substantial, damages are limited to expectation or reliance.
b) Colonial Dodge, Inc. v. Miller
(1) Facts: ∆ purchased a new vehicle from π that was missing a spare tire. After receiving no satisfactory answer for the missing tire, ∆ told π he no longer wanted the vehicle and said to pick it up. Subsequently, ∆ stopped payment on the checks he had tendered in partial payment and parked the vehicle in front of his home. π brought suit against ∆ to recover the vehicle's purchase price.
(2) Holding: ∆ had not accepted the vehicle under Mich. Comp. Laws § 440.2606 (UCC §2-606, §2-503) and had an absolute right to reject the vehicle because it failed to conform to the contract. The court also held that defendant properly rejected the vehicle under Mich. Comp. Laws § 400.2602 (UCC §2-711)
(3) Aside on Rejection of Goods
(a) In order to reject, even if there has been no acceptance of the goods under the UCC, buyer has a right to inspect, and must show some kind of breach – typically this will be a defect. 
i) UCC §2-513 Buyer's Right to Inspection of Goods: Where goods are tendered or delivered or identified to the contract for sale, the buyer has a right before payment or acceptance to inspect them at any reasonable place and time and in any reasonable manner.  When the seller is required or authorized to send the goods to the buyer, the inspection may be after their arrival.
ii) § 2-602. Manner and Effect of Rightful Rejection.
(1) Rejection of goods must be within a reasonable time after their delivery or tender.  It is ineffective unless the buyer seasonably notifies the seller.
(2) Subject to the provisions of the two following sections on rejected goods (Sections 2-603 and 2-604),
(a) after rejection any exercise of ownership by the buyer with respect to any commercial unit is wrongful as against the seller;  and
(b) if the buyer has before rejection taken physical possession of goods in which he does not have a security interest under the provisions of this Article (subsection (3) of Section 2-711), he is under a duty after rejection to hold them with reasonable care at the seller's disposition for a time sufficient to permit the seller to remove them;  but
(c) the buyer has no further obligations with regard to goods rightfully rejected.
(3) The seller's rights with respect to goods wrongfully rejected are governed by the provisions of this Article on seller's remedies in general (Section 2-703).
(b) The right of rejection exists until acceptance; acceptance presumes a reasonable chance to reject.
i) Revocation is contingent upon UCC §2-608 – the breach must substantially impair the value of the product
(1) UCC §2-608 Revocation of Acceptance in Whole or in Part: The buyer may revoke his acceptance of a lot or commercial unit whose non-conformity substantially impairs its value to him if he has accepted it
(2) Determination of “impair” is an objective/subjective test
(a) Subjective: Should substantially impair the value to the buyer
(b) Objective: The actual value of the breach
(c) Perfect Tender Rule – if the goods or the tender fail in any respect to conform to the contract the buyer may reject
i) § 2-601. Buyer's Rights on Improper Delivery.
(1) Subject to the provisions of this Article on breach in installment contracts (Section 2-612) and unless otherwise agreed under the sections on contractual limitations of remedy (Sections 2-718 and 2-719), if the goods or the tender of delivery fail in any respect to conform to the contract, the buyer may
(a) reject the whole;  or
(b) accept the whole;  or
(c) accept any commercial unit or units and reject the rest.
(4) Aside on “Buyer’s Heaven”
(a) Buyer’s Heaven – (from UCC §2-711(1)) the buyer can cancel and it is the best available remedy; this is the UCC allowing access to restitution remedy when there is no substantial breach
i) see above for UCC passage
(b) Cure by Seller – (from UCC §2-508) seller receives a second chance of making delivery without defects
i) UCC §2-508 Cure by Seller of Improper Tender or Delivery: Where any tender or delivery by the seller is rejected because non-conforming and the time for performance has not yet expired, the seller may seasonably notify the buyer of his intention to cure and may then within the contract time make a conforming delivery.
ii) Llewellyn wanted the substantial breach rule to apply to all transactions – what ultimately came out was a substantial breach rule with the right to cure
(c) If a buyer accepts the goods, only recourse is expectation damages
i) UCC §2-714 Buyer's Damages for Breach in Regard to Accepted Goods: Where the buyer has accepted goods and given notification he may recover as damages for any non-conformity of tender the loss resulting in the ordinary course of events from the seller's breach as determined in any manner which is reasonable. The measure of damages for breach of warranty is the difference at the time and place of acceptance between the value of the goods accepted and the value they would have had if they had been as warranted, unless special circumstances show proximate damages of a different amount.
3. Substantial Performance in Building Contracts
a) Plante v. Jacobs
(1) Facts: Construction contract was substantially, but not strictly, performed according to the contract (notably, living room was 15x32 instead of 16x32). Trial court granted damages according to the diminished value rule to ∆ homeowners and against π contractor. 
(2) Holding: Correct rule for damages due to faulty construction was the difference between the value of the house as it stood and the value of the house if it had been constructed in accordance with the specifications. (Quantum Meruit value)
(3) Aside on Substantial Performance in Building Contracts
(a) Identifying substantial breach is a subjective test: there is substantial performance, but the defects do not constitute a substantial breach
i) Different from substantial performance in non-building contracts; requires a presumption that the owner of the land owns the fixtures of the land as well.
(b) Remedy: Buyer (owner of a building contract) is released from a contract and no longer has to pay at the contract price. but still has to pay something (Quantum Meruit value)
(4) Aside on Policy
(a) Economic Waste – don’t want to spend a lot of money to fix something which has a law objective value and is substantially performed
4. Restitution as Alternative Remedy
a) Oliver v. Campbell
(1) Facts: π brought action against ∆ to recover value of services rendered as an attorney for ∆ (now deceased) allegedly owed to him by the estate of ∆. The total fee for π's services was set forth in a written contract with ∆ and the fee was to be paid after trial. At the conclusion of the trial, but before the signing of findings and judgment, ∆ discharged π as his attorney.
(2) Holding: Because π had completed performance he was entitled to compensation in the amount called for in the contract and still owed to him by decedent for performance were the appropriate remedy.
(3) Aside on Quantum Meruit
(a) In this case, π sought the reasonable value of the services rendered to ∆
i) Quantum Meruit –  a Latin phrase meaning "as much as he has deserved"; in the context of contract law, it means something along the lines of "reasonable value of services"
(b) In this case, the court applies Black-letter law – this was a standard breach and the remedy is restitution. Because the services called for in the contract were completed, that is the restitution.
(c) π has provided services which cannot be returned, so he seeks restitution in a dollar value.
(d) Restatement § 371 Measure of Restitution Interest
i)  If a sum of money is awarded to protect a party's restitution interest, it may as justice requires be measured by either
(1) the reasonable value to the other party of what he received in terms of what it would have cost him to obtain it from a person in the claimant's position, or (quantum meruit)
(2) the extent to which the other party's property has been increased in value or his other interests advanced.
(e) Restatement § 373 Restitution When Other Party Is in Breach
i) Subject to the rule stated in Subsection (2), on a breach by non-performance that gives rise to a claim for damages for total breach or on a repudiation, the injured party is entitled to restitution for any benefit that he has conferred on the other party by way of part performance or reliance.
ii) The injured party has no right to restitution if he has performed all of his duties under the contract and no performance by the other party remains due other than payment of a definite sum of money for that performance.
(f) Restatement § 374 Restitution in Favor of Party in Breach
i)  Subject to the rule stated in Subsection (2), if a party justifiably refuses to perform on the ground that his remaining duties of performance have been discharged by the other party's breach, the party in breach is entitled to restitution for any benefit that he has conferred by way of part performance or reliance in excess of the loss that he has caused by his own breach.
ii) To the extent that, under the manifested assent of the parties, a party's performance is to be retained in the case of breach, that party is not entitled to restitution if the value of the performance as liquidated damages is reasonable in the light of the anticipated or actual loss caused by the breach and the difficulties of proof of loss.
(g) Restatement § 375 Restitution When Contract Is Within Statute of Frauds
i)  A party who would otherwise have a claim in restitution under a contract is not barred from restitution for the reason that the contract is unenforceable by him because of the Statute of Frauds unless the Statute provides otherwise or its purpose would be frustrated by allowing restitution.
I. Restitution for the Plaintiff in Default
1. De Leon v. Aldrete
a) Facts: π (Aldrete) agreed to purchase a tract of land from ∆ (De Leon). Terms regarding amount, manner, and due dates were specifically contracted. π never made a payment on time and failed to render final payment in compliance with the terms of the contract. ∆, by warranty deed, conveyed the subject land to another purchaser for cash in an amount less than that contracted for with the π.
b) Holding:  ∆ was entitled to retain, as compensation for damages resulting from π's breach, the difference between the amount received from the second conveyance and the amount contracted for with π. Remaining amount must be returned to π.
c) Aside on Forfeiture Rule:
(1) Forfeiture Rule – Breaching party can also sue in restitution subject to the non-breaching party’s ability to counterclaim for damages.  
(a) Note that this is a restitution claim on behalf of the breaching party, not the non-breaching party.
(b) Old majority rule:  If the buyer breaches substantially, there is no claim in restitution because only the non-breaching party can sue in restitution.
(c) Policy: Unjust enrichment
J. Measuring Damages for Subjective Loss
1. Peevyhouse v. Garland Coal & Mining Company
a) Facts: π leased their premises to defendant for coal mining purposes. ∆ agreed to perform certain restorative and remedial work at the end of the lease period, which ∆ failed to perform. At trial, π introduced expert testimony as to the estimated cost of the work to be done. ∆ introduced expert testimony as to the diminution in value of π’s farm resulting from ∆'s nonperformance. Jury returned a verdict for π for only a fraction of the cost of performance, but more than the total value of the farm even after the remedial work was done. 
b) Holding: Because the diminution in value resulting to the premises because of non-performance of the remedial work amounted to a few hundred dollars, π were not entitled to recover more than a reasonable amount for ∆'s breach – would have been contrary to substantial justice.
c) Aside on Subjective Interest in Property and Appropriate Remedies:
(1) Dimunition in Value – The small award in Peevyhouse did not consider subjective value of property
(a) Likely because it is substantially easier to give the diminution in value or specific performance
(b) There is an argument that subjective value should receive heavy consideration in these sorts of situations
(2) Argument for Specific Performance:
(a) This would allow the parties to bargain about what the real (subjective) value of the item in question is – at least from a perspective of each party reaching a suitable number from their perspective.
i) It is substantially easier to give the diminution in value or specific performance
d) Aside on problems of the remedy in Peevyhouse
(1) Giving this question to the jury poses problems – why $5,000 instead of some other value?
(2) No discussion of restitution remedies – it is a substantial breach, so they could be award; just not brought into question by either party.
(a) There was an argument that could have been made by Peevyhouse.
(3) If the π can show that ∆ has no intention of performing at the time of making the contract, there would be a possible claim of fraud – making a promise with the present intention of not performing when it is made.
2. Hawkins v. McGee
a) Facts: ∆ performed an operation on π's hand. ∆ stated that the operation would make π's hand perfect. π was dissatisfied with the results of the operation and sued ∆ for breach of contract alleging that ∆ provided a warranty that his hand would be perfect. 
b) Holding: π's case was properly submitted to the jury because ∆'s statement constituted a warranty in that π believed the statement, and the statement induced π to consent to the operation. Court reversed the judgment and ordered a new trial because the jury was improperly instructed that π’s damages included both pain and suffering and the ill effects of the operation – instructed measure of damages was improper because the correct measure of π's damages was difference between the value of a perfect hand and value of his hand in its post-operation condition; pain resulting from the operation was a legal detriment suffered by π in consideration for the contract.
c) Aside on possibility of Tort suit – Complaint of Negligence
(1) π is non-suited on the tort claim before it goes to the jury – judge directs verdict – and does not appeal this count.
d) Aside on the difference between Promises and Predictions
(1) There is an argument to be made that there was not sufficient evidence that a promise was made to hold a doctor contractually liable. 
(a) This means that there would be no contractual liability with respect to the outcome of the surgery because the statements about the quality of the operation could be either promises or prediction.
(b) Objective Theory of Contract – Focus should be upon what a reasonable person heard, from the position of the listener, and whether they reasonably understood what was said to be promise as opposed to a prediction.
e) Aside on Reliance Damages and Expectation Damages
(1) Because a hand can be valued (Perfect, Pre-Surgery, Post-Surgery) expectation recovery is appropriate
(2) Pain and Suffering damages are not typically contract damages, but there is an exception when the promise relates to a surgical procedure. (Not recovered in this case)
(a) Raises a point that if π obtains recovery of pain and suffering (given its nature as a cost of the surgery), π will be put in a better place 
3. Sullivan v. Connor
a) Facts: ∆ surgeon, performed plastic surgery upon plaintiff's nose. π was dissatisfied with the results and sued for breach of a contract to improve her appearance. 
b) Holding: π could bring a breach of contract action against ∆ because he made promises of a specific outcome, and that pain and suffering beyond that contemplated were compensable.
c) Aside on possibility of Tort suit – Complaint of Negligence
(1) Trial judge sent the case to the jury on tort and contract – jury finds no liability on tort claim.
d) Aside on damage award
(1) Can be argued that Sullivan got the worse possible result in this decision – reliance for nose, expectation for pain/suffering for 3d operation.
II. Contract and Continuing Relations
A. Vocabulary of Contract Formulation
1. Contracts often occur in the context of continuing relationships – even if it just a part of a much bigger story. 
a) Ergo, the bigger story cannot be ignored in determining how the contract issue should be resolved. 
b) In the context of ongoing relationship, lawsuit can be very destructive. 
c) The rules may be stated as if they applied uniformly to all contracts, but their application may differ in various settings.
2. A Policy Approach to Judicial intervention (from Prof. Zechariah Chafee)
a) The Strangle-Hold Policy (favors intervention)
(1) A relationship is so important to the parties that changing or leaving it would have unusually serious consequences for their lives. Only outside intervention may prevent or compensate what we see as serious harm.
b) The Dismal Swamp Policy (opposes intervention)
(1) Agency may not be able to sort out conflicting claims of right and wrong in a complex relationship because of unique history, specialized vocabulary, power hierarchies, personal animosities, and implicit understandings.
c) The Hot Potato Policy (opposes intervention)
(1) Most of the parties think that outside intervention is undesirable and would be an uncalled-for interference in their affairs, the agency’s attempt to intervene may simply cause resentment and resistance – particularly through an adversarial process
d) The Living Tree Policy (opposes intervention)
(1) Autonomy of the relationship itself may be independently valuable – legal supervision may do more harm than good.
B. Contract in the Family Setting
1. Between Husband and Wife – The Marriage Setting
a) Balfour v. Balfour
(1) Facts: ∆ was a civil engineer, and worked for the Government in Ceylon (now Sri Lanka), π was living with him. In 1915, they both came back to England during ∆'s leave. π got rheumatic arthritis; her doctor advised her to stay, because a jungle climate was not conducive to her health. As ∆'s boat was about to set sail, he promised her £30 a month until she came back to Ceylon. They drifted apart, and ∆ wrote saying it was better that they remain apart.
(2) Holding:  There was no enforceable agreement because 1) if it were so held all the trivial concerns where a marital partner makers a promise it would be a promise which could be enforced at law, 2) it would lead to unlimited litigation in a relationship which should be protected from possibilities of that kind, and 3) there was no intention to effect legal relations because it was a domestic agreement between husband and wife.
(3) Aside on Contracts in Marriage Relationships
(a) Not all contracts between spouses are enforceable, with an exception purely commercial deals.
i) This does not exclude partners from entering into a legally enforceable deal with each other
(b) Rationale: 
i) If partners make a deal a with their partners/spouses it is expected to be honored, but there isn’t a legally enforceable because there is no consideration given
ii) If we allowed this argument, there wouldn’t be enough courts in the land to handle all of the potential disputes (Floodgates argument)
(c) Counterargument: Prom Date Argument
i) Reliance damages have been awarded based upon a promise in a relationship
ii) Such promises are outside of marriage, so it stands to reason that without knowing anything about the particular parties, it is impossible to know the intent to be legally bound
b) Mehren v. Dargan
(1) Facts: Contract that the π consented to the resumption of marital relations on the condition that the ∆ husband abstain from using mind-altering chemicals other than those approved by a doctor. In the event of deliberate use, the husband agreed to forfeit all of his interest in described property.
(2) Holding: The contract violated public policy because it purported to award a community property premium based on the behavior of husband – therefore attempting to avoid the no-fault provisions of Cal. Fam. Code § 2310, and its objective was illegal under Cal. Civ. Code § 1667. Rejected the argument that the "agreement" did not constitute a contract but rather was a gift subject to a condition precedent. Finally, the contract failed for lack of legal consideration because the sole consideration offered by ∆ was his promise to refrain from using illegal drugs, a crime.
(3) Aside on Reconciliation Contracts
(a) Second example case:
i) Miller v. Miller
(1) Facts: Contract between husband and wife whereby parties mutually agreed to ignore and never again allude to former matters of dispute between them, and in the future to refrain from scolding, etc.... and the husband agreed to ..pay the wife, for her individual use, two hundred dollars per year, in monthly payments, so long as she should faithfully observe the terms and conditions of the agreement. 
(2) Holding:  Enforcing such a contract would be against public policy because it would require a determination of whether the wife carried out her part of the bargain – an inquiry fraught with irreparable mischief.
(b) Courts often say that they were not intended to be legally enforceable, so not legally enforced.  
i) They are socially important; and nobody says that they did not want this to be legally enforceable – should they be enforceable?
(1) The kind of marriage we want is one which can survive without the help of a court order “living tree order”
(2) “Hot potato policy” suggests that the court’s intervention may just cause resistance; the main reason why courts do not intervene often
(3) Public policy this has the potential to turn into a “dismal swamp” because in order to enforce the contract they would need to determine that the husband had breached –  we’re going to protect the court from an impossible fact-finding chore because it may be impossible
(4) Enforceable Marriage Contracts
(a) Prenups
i) Agreements entered into on the eve of marriage dealing with property/income issues if divorce comes up. 
ii) Most importantly address  what the property settlement will be if there is a divorce. 
iii) Enforceable in the majority of states, including WI. Usually entered into during the period of engagement.
(b) Postnups
i) Agreements entered into post-marriage about what the property and income split will be upon divorce. 
ii) Increasingly being enforced, as long as they deal with property, including in WI.
2. Marriage and Cohabitation Contracts
a) Marvin v. Marvin
(1) Facts:  After party cohabitants ended relationship, π averred an oral agreement to combine efforts and earnings and share equally any and all property accumulated as result. The parties held themselves out as husband and wife, with π giving up career to render services as companion, homemaker, housekeeper, and cook in exchange for ∆'s financial promise to support her for life. 
(2) Holding: π’s complaint properly stated a breach of express contract claim, and could be amended to assert an implied contract or equity rights. The Family Law Act, Cal. Civ. Code § 4000 et seq., did not govern non-marital distribution of property and express contracts between non-marital partners should be enforced except to extent they were explicitly founded on meretricious sexual services. Courts should examine parties' conduct to determine whether an implied contract existed; and that quantum meruit or equitable remedies were available.
(3) Aside on Implied Contracts (also called Expressed Contracts):
(a) Just like any other contract except the making of the contract is not done by words but by behavior – the question is still are they communicating what is necessary to make a contract?
i) example: Walking into barber shop, sitting down, not paying.
ii) Courts will uphold this as an implied contract because it is measured by the objective standard where a reasonable person – the customer – understands that behavior means they’ll pay a reasonable price. 
(b) Enforceability of the Implied Contract
i) Court will assume that the promise was made, but will not enforce a contract related to immoral conduct and counter to the interest of public policy
ii) Doctrine of Severability – when a particular provision of a contract violates the public policy (or any other interest), and can be severed from rest of the statute, only that offending provision will be declared void by the court and not the whole contract
(1) Courts are searching for something which provides consideration, but is not sex.
(c) Equitable Relief via the Implied Contract
i) California Family Law Act does not apply to long-term cohabitation, so court looks at legislative intent – it still nullifies the application of the doctrine of common law marriage in this situation
ii) But Michelle could have rights on her implied contract and equitable relief
(1) A contract is her last best gasp
(4) Applicable case – Marvin v. Marvin is not applied everywhere
(a) Hewitt v. Hewitt – Illinois
i) Facts:  π brought suit against ∆ to recover an equal share of the profits and properties accumulated by the parties during the period they lived as husband and wife.
ii) Holding: π's claims were essentially that a common law marriage existed between the parties; common law marriage was abolished under Ill. Rev. Stat. ch. 40, par. 214 (1977). An agreement in consideration of future illicit cohabitation between the plaintiff was void.
iii) Follows the property law concept of if you bought it, you own it.
(5) Aside on effectiveness of either option
(a) There is no putative spouse issue in either case – the rights do not come from divorce law.
(b) Therefore they must come from either: 
i) Contract law (express contract or implied promise)  
ii) Property law (who created it/made it/bought it)
(c) This is a public policy decision to divide the spoils – who make the public policy decision? – policy issues go to the legislature
C. “Bait” – Promises by those with money to influence those without it
1. Doctrine of Consideration: Some right, interest, profit or benefit accruing to the one party, or some forbearance, detriment, loss or responsibility given, suffered or undertaken by the other. (conjunction)
a) In order to create a binding contract which the law will recognize and enforce, there must be an exchange of consideration between the parties
b) This requires: 
(1) offer of contract (2) acceptance (3) intention to be bound by the contract (4) and consideration
c) What is held up as a possible consideration, must be the motive for the promise sought to be enforced
(1) The reason for the promise must have been to get the consideration
d) Requires only that there be a consideration, not an adequate consideration
(1) Often leads to manufactured consideration – consideration which is put in just to appear as though it is full
e) Policy behind the doctrine:
(1) Fuller: Justification of the consideration requirement as a form(al) requirement.
(2) Corbin: Law-in-action justification – Invention of a doctrine that gives the court discretion; if it doesn’t want to enforce can claim there is no consideration, but if it wants to can claim consideration.
f) Restatement § 71 Requirement of Exchange; Types of Exchange
(1) To constitute consideration, a performance or a return promise must be bargained for.
(2) A performance or return promise is bargained for if it is sought by the promisor in exchange for his promise and is given by the promisee in exchange for that promise.
(3) The performance may consist of
(a) an act other than a promise, or
(b) a forbearance, or
(c) the creation, modification, or destruction of a legal relation.
(4) The performance or return promise may be given to the promisor or to some other person. It may be given by the promisee or by some other person.
2. Hamer v. Sidway
a) Facts: π sought to enforce against the ∆’s estate a promise made by his now-deceased uncle to pay his nephew a sum of money if the nephew refrained from the use of alcohol and tobacco for a period of years. Nephew so refrained and sought recovery of the sum promised.
b) Holding:  Promise to forbear or abandon a legal right in return for another's promise was sufficient consideration to support the contract. Here, plaintiff abandoned his legal right to use tobacco in exchange for his uncle's promise to pay him a sum of money; therefore, there was sufficient consideration to enforce the contract.
c) Aside on Trusts
(1) π wins because in the letter that the uncle sends after nephew turns 21, and completes his performance, it sounds as though the uncle created a trust, even though that language is not used. this is a suit for the enforcement of that trust.
(a) Doctrine of Implied Trust – A situation in which a reasonable person would understand the individual to have created a trust.
(2) What is a trust?
(a) An endowment, like an estate, which arises when someone dies and can own property
(b) Created by a person who endows it with property, caller the grantor
i) Part of the creation involves setting its terms
(1) Who manages it – “the Trustee”
(2) What are the limitations of the trustee’s powers
(3) What is to happen to the proceeds of the trust
(4) The person who receives the benefits – “the Beneficiaries”
D. Doctrine of Consideration – Conditional Gifts
1. Kirksey v. Kirksey
a) Facts:  ∆ offered π a home on his property and π accepted. πmoved sixty miles and lived in the ∆’s proffered home for two years. ∆ later forced her to relocate to a remote location on the property and eventually demanded that π leave altogether.
b) Holding:  The promise was a mere gratuity and not enforceable for lack of consideration; ergo, a gratuitous promise is not enforceable even if a party has reasonably relied on that promise and has suffered loss and inconvenience.
c) Aside on Consideration and Conditional Promises
(1) It is probable that they were operating under some different definition of consideration in Alabama in 1845 and that is why this case did not qualify as consideration.
(2) The sister-in-law did not give consideration in this case because she didn’t suffer any detriment in going to that home.
2. Ricketts v. Scothorn
a) Facts: Grandfather of the π made and delivered to the π a promissory note. The note was given as a gratuity, to enable π to give up her employment. Upon the grandfather's death, the π sought recovery on the note from ∆.
b) Holding: Although there was no valid consideration for the note, there was an equitable estoppel, which precluded the executor from alleging that the note in controversy was lacking in one of the essential elements of a valid contract. π's grandfather intentionally influenced π to alter her position for the worse on the faith of the note being paid when due. Thus, it would be grossly inequitable to permit the ∆ to resist payment on the ground that the promise was given without consideration.
c) Aside on Consideration and Conditional Promises
(1) A consideration must be a condition of the promise - a conditional promise doesn’t likely qualify as consideration.
d) Aside on Promissory Estoppel
(1) Promissory Estoppel – A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise.
(a) This is recognized as a doctrine in almost every jurisdiction.
(2) Estoppel vs. Consideration – Reliance
(a) In order to have a cause of action under promissory estoppel, there has to be reliance 
i) π carries the burden of proving this reliance
(b) In order for consideration to exist, there doesn’t have to be reliance
(3) § 90 Promise Reasonably Inducing Action or Forbearance
(a)  A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise. The remedy granted for breach may be limited as justice requires.
(b) A charitable subscription or a marriage settlement is binding under Subsection (1) without proof that the promise induced action or forbearance.
3. Williston’s Tramp Hypothetical
a) “If a benevolent man says to a tramp: 'If you go around the corner to the clothing shop there, you may purchase an overcoat on my credit,' no reasonable person would understand that the short walk was requested as the consideration for the promise, but that in the event of the tramp going to the shop the promisor would make him a gift. . . . [I]t must be held that the walk . . . was merely a condition of a gratuitous promise.’"
b) What this example shows is that the performance or a return promise of a contract must be bargained for.
E. Statute of Frauds and “Bait” Promises
1. Statute of Frauds – phrase which we use to statutory requirements that some kinds of contracts be in writing in order to be enforced
a) Applies to 6 kinds of contracts, we focused on 3:
(1) Contracts affecting transfer of an interest in land, with an exception for leases of less than 1 year (land contract provision – both parties must sign); (2) Service contracts that cannot be performed within a year (one-year provision – only the charging party must sign); (3) Contracts for the sale of goods in excess of $500 
(2) Other included contracts:
(a) Contract of an executor or administrator to answer for a duty of their decedent (executor-administrator provision); (b) contract to answer for the duty of another (suretyship provision); (c) contract made upon consideration of marriage (marriage provision)
b) If the Statute of Frauds applies it is not normally required that the contract itself be in writing; rather that there be a writing, signed by the party who would be sued for breach of contract.
(1) This writing must show certain essential information 
(a) i.e. subject matter, indicate that the parties have made a contract with respect to subject matter, state essential terms of unperformed promises in the contract
(b) Doesn’t have to be a formally drafted document; memos which contain info will apply
c) Implicit in the idea that contracts must be in writing to be enforceable is the premise that some contracts will be made orally and relied upon even though they are not enforceable.
(1) Further carries with it the idea that there will be oral contracts relied on and sued upon, and they should be unenforceable.
d) Functions of form in the Statute of Frauds (Policies underlying the formalities)
(1) A statute that specifies as a prerequisite to the enforceability of a legal document, the performance of some act that has no intrinsic meaning in the culture. 
(a) i.e. signature, handshake, seals, etc.
(2) Why attach legal significance to these formalities?
(a) Cautionary Function 
i) Encouraging people to perform some kind of formality in order to indicate to them what they are going to do has legal consequences. 
ii) Ideally this is stop, halt, think if this is what you want to do because your legal rights are going to change.
(b) Evidentiary Function
i) Provides evidence of the contract, better/worse depending on how complete the writing is. 
(c) Channeling Function
i) Creates a legal procedure from the form.
e) Restatement § 139 Enforcement by Virtue of Action in Reliance
(1)  A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce the action or forbearance is enforceable notwithstanding the Statute of Frauds if injustice can be avoided only by enforcement of the promise. The remedy granted for breach is to be limited as justice requires.
(2) In determining whether injustice can be avoided only by enforcement of the promise, the following circumstances are significant:
(a) the availability and adequacy of other remedies, particularly cancellation and restitution;
(b) the definite and substantial character of the action or forbearance in relation to the remedy sought;
(c) the extent to which the action or forbearance corroborates evidence of the making and terms of the promise, or the making and terms are otherwise established by clear and convincing evidence;
(d) the reasonableness of the action or forbearance;
(e) the extent to which the action or forbearance was foreseeable by the promisor.
F. Family “Bait”: Reaching the Right Result through Manipulation of Doctrines of Contract Formation
1. Estate of Powell
a) Facts: Appellant, estate executor, sought review of a judgment that was made in favor of respondents, orphaned niece and husband, that mandated specific performance of an oral contract made by the decedent while alive by requiring the executor to transfer the decedent's farm to the orphaned niece. Niece’s husband had performed extensive work on this farm; including keeping it clean of quack grass.
b) Holding: An oral agreement made by the decedent while alive to transfer the farm, is sufficient evidence. Further, the testimony of the orphaned niece and her husband that the agreement had been entered into before they moved onto the farm, that they were to move to the farm and fix it as their own, and that they went onto the farm just because of the agreement has bearing on the decision.
c) Aside on Part Performance Exception
(1) Part Performance Exception – Common law doctrine creating an exception to the Statute of Frauds to protect some kinds of reliance on oral promises in some circumstances; came about shortly after the creation of the statute of frauds.
(2) Requirements
(a) exclusive ownership
(b) substantial improvements to the land
(c) wouldn’t have done had you not been induced by the promise
d) Aside on upholding contracts to enforce wills after death
(1) No defense that you can’t make a contract to enforce a will
(a) If you couldn’t make a contract to do something by a will, there could be potentially be many creditors up a creek because in U.S. estate law, creditors take before heirs.
(2) It is unlikely that someone would do so much work on a farm if it was just sharecropping – many improvements were done to the farm
(a) Implication is that all of this work tends to corroborate that niece's husband assumed he was going to get the farm
2. Rodman v. Rodman
a) Facts: π son commenced an action against ∆ father’s estate, alleging that the ∆ contracted with him that π would work the farm and that ∆ would leave the farm to π in his will. ∆ did in fact write a will leaving the farm to π, but the will was not probated because it was not signed by two witnesses. 
b) Holding:  The fact that ∆ desired to leave to π the largest and best part of his estate was rendered certain by the fact that he executed a will to that effect – however, the will was not witnessed properly. While there was considerable evidence, which tended more or less strongly to indicate that∆ had some agreement with π to leave him the farm, nearly all of these admissions might have referred to the will and not to a contract between ∆ and π. Thus, the trial court's finding that a contract did not exist was not against the weight of the evidence.
c) Aside on Part Performance
(1) This case can be differentiated from Estate of Powell because the son never maintained exclusive possession (father lived on the farm with him)
(2) Confusion in Application of the Part Performance Exception
(a) Oral promises will be made and courts struggle with when to enforce them.  what are the requirements for the courts to pull out the part performance exception or the statute of frauds?
(b) Very nuanced in determining what the requirements are for the courts to pull out the part performance exception of statute of frauds 
i) i.e. It was difficult to know in a particular jurisdiction of WI what the requisites were for part-performance; even if one did know they were likely different in surrounding jurisdictions. 
3. Boone v. Coe
a) Facts: Parties' agree that if the π would leave their homes and businesses in Kentucky, ∆ would furnish them with a house and the necessary materials to live on and cultivate the ∆'s farm in Texas for the period of one year, commencing from the date π’s arrived in Texas. π’s agreed, but when they arrived in Texas, ∆ failed to have the house and materials ready and refused to grant π access to the farm.
b) Holding:  Because the lease was for a longer term than one year from the making thereof and was not in writing, the agreement was unenforceable under the Kentucky statute of frauds and thus, ∆ had the legal right to decline to carry it out. The court determined that π merely sustained a loss and that as ∆ received no benefit, there was no implied obligation on ∆'s part to pay for such loss.
c) Aside on the shift of Part Performance Exception toward Promissory Estoppel
(1) In Boone, there was no recovery because allowing these damages would be an indirect enforcement of the oral contract, a recovery which is barred by the statute of frauds.
(2) If one were to apply Promissory Estoppel, would no longer have to worry about:whether the son in Rodman was in exclusive possession; just about whether a promise was made and whether it was relied on.
(3) Restitution had always been recognized as an exception to the Statute of Frauds; there can always be a claim for Restitution damages.
G. Contracts to Provide for the Elderly: Contract and Restitution as a Substitute for an Extended Family
1. Estate of Steffes
a) Facts: Estate executor contended that any services rendered by the nurse were gratuitous because she lived for more than six years as a member of the decedent's household, that there was no express promise to pay for the services and that the nurse could not claim compensation because she had engaged in sexual intercourse with the decedent.
b) Holding:  Services were rendered at the instance of the decedent, so the nurse expected compensation for these services over and above room and board and gratuities she received from the decedent,  the illicit relationship was incidental to the performance of the lawful services and was not a consideration for the implied promise to compensate, and a a contract could be implied on the ground of unjust enrichment and the nurse could recover reasonable value of services rendered. 
c) Aside on Implied Contracts and Gifts
(1) The nurse won on an implied contract theory, and was awarded restitution damages.
(a) Pleading in restitution doesn’t really get around the difficult question which faces many contracts to provide for the elderly – it’s possible to render services to someone as a gift 
i) In the family services are often rendered gratuitously.
ii) When awarding a gift, there is no unjust enrichment claim – and therefore no claim for restitution.
(b) Therefore, in each inquiry there must be an examination of whether there was unjust enrichment
2. Estate of Grossman
a) Facts: Daughter sought reimbursement for services she rendered in caring for her mother from the time she was hospitalized until her death and for services she provided for her father during his illness even though she did not have an express contract with her parents to care for them.
b) Holding:  Daughter had the burden of proving an express contract – she received compensation for the extended periods of time she spent at her parents' home even though her proof on the presumption of gratuity was not very strong, but was not entitled to reimbursement for semimonthly trips she made after her mother's death, and prior to her father's illness because those trips were made at her convenience.
3. In re Goldricks Will
a) Facts: Claimant neighbor filed a claim against a decedent's estate based upon services rendered to the decedent during her lifetime. 
b) Holding: Evidence was convincing that if the claimant ever expected any further reward for his services, other than was paid to him from time to time, it was his thought that the decedent might remember him in her will, which she did –  no such relation existing between the claimant and the testatrix as would raise an implied contract to pay for such services in excess of the amount that she paid from time to time. Those sums evidently were received by the claimant in full payment of such services.
c) Aside on influence of Wisconsin
(1) In this case, the court identifies the actions as gifts because, in short, “this is Wisconsin” and it is something that nice people would do.
d) Aside on Role of Courts with regard to these Contracts
(1) What the courts are actually doing here is deciding whether the will was fair, not determining whether there was actually a contract.
(a) This isn’t something that courts are supposed to do – they are observing that something got screwed up and something’s not right
e) Aside on Past Consideration Cases
(1) In these cases services are rendered and the recipient old person, who is likely close to death, claims that she, “is so grateful that you have been here when I needed you and those others have not – I promise to leave you $x in my will; you deserve it.” 
(a) Often when the will doesn’t leave $x, it is not because the deceased didn’t mean it; rather they did not go through the formalities of changing of the will
(2) Courts have struggled with these cases, particularly because they raise an additional doctrinal problem
(a) Services are rendered and the Promise is later – it is not a bargain/exchange. 
(b) This looks like a gift through the law of contract.
(3) This paradigm gives rise to a series of cases in this fact situation in Wisconsin in which the concern is that there is no consideration
(a) Wisconsin courts, again influenced by what seems fair, has found a moral consideration:  “Something which was right for the decadent to pay”
i) Estate of Hatten
(1) Facts: π claimant filed two claims against the estate of decedent. One claim was for monies due on a promissory note for $25,000, and the other claim was for services rendered, money loaned, and board and lodging.
(2) Holding: π's claim for the principal of the note, together with interest and attorneys' fees, was a valid claim against the decedent's estate
ii) Estate of Gerke
(1) Facts: The decedent promised to leave the π his estate upon his death, but failed to do so. The estate contended that the promise was without consideration and unenforceable because π had never demanded payment during the years she cared for the decedent, nor did she make a payment demand after her services had ceased, and the statute of limitations barred the individual's claim.
(2) Holding: Even though the decedent was never legally indebted to the individual, his estate was bound by his promise to pay a moral obligation, and that because the promise on which the claim was founded was to compensate π at the decedent's death no cause of action arose until then nor did the statute of limitations begin to run
4. Ganser v. Schwarz
a) Facts: Claudia Schwartz wrote a document saying that π nephew has the option to purchase land valued at $150,000 for $60,000 either prior to July 1997 or within 90 days of her death, based upon a consideration of $10 that was paid from π to Schwartz. π was not aware of the consideration until two weeks later, and subsequently paid the $10 consideration. Shortly later Schwartz was found to be incompetent. ∆, Schwartz’s son received a $150,000 offer on the land in question and informed Ganser that he would not be honoring the option.
b) Holding: There was no legal consideration here – it was a gratuitous offer to sell, and as such could be revoked at any time. Because this was an offer to sell and not consideration, it cannot be held to be a binding contract.
c) Aside on enforceability of a contract
(1) If there is not a letter disclaiming the enforceability of a contract, would it be enforceable?
(a) Two signatures do not have to be on the same document; there need to be two signatures on documents which specify information about the land
(b) Therefore, even if the option is not enforceable, it is still an offer to buy.
(2) Because the letter was sent on Feb. 15 declaring that the option would not be honored it was a revocation of offer to sell.
(a) If it had been sent on Mar. 15 it no longer have constituted a revocation offer and would have instead been a breach of contract.
H. Intervention of the Law: What Remedies are Appropiate?
1. Specific Performance and Shotgun Marriages:
a) Brackenbury v. Hodgkin
(1) Facts: mother sent a letter to π and proposed that π move from Missouri to Maine to take care of the mother. The letter closed with the statement that π would receive the house upon the mother's death. π moved to Maine. After family difficulties, the mother ordered π from the home but they refused to leave. The mother executed and delivered to ∆ son a deed of the premises, reserving a life estate. On that same day, ∆ served a notice to quit upon π, as preliminary to an action of forcible entry and detainer.
(2) Holding: π had accepted the mother's offer by moving to Maine and entering upon the performance of the specified acts, and had continued to perform so far as had been permitted by the mother. The contract between the parties, the performance of which was entered upon by π, created an equitable interest in the land in favor of π.
(3) Aside on Outcome
(a) This is not a case for enforcement of a contract; rather it is a case for a trust.
i) The court finds a trust based upon the letter which originally sent – the justices decide that this is a way for them to do the right thing in this case.
(b) Order did not require Mrs. Hodgkins for her to live in the house, would not have been a breach of the order for her to go live with walter as long as the Brackenbury’s maintained their duties.
i) Order: A re-conveyance of the farm from ∆ to his mother, enjoin ∆ from further prosecuting action of forcible entry detainer, and to obtain an adjudication that the mother holds the legal title impressed with a trust in the π’s in accordance with their contract
b) Aside on Policy Issues of Offer and Acceptance
(1) Ultimate goal is protection of reasonable reliance interest – it is the most important justification for the most important doctrine.
(a) That is objective interpretation – Judges interpret intentionally ambiguous statements from the point of view of the listener, which enforces the idea that we want to encourage reliance on promises from the perspective of the listener.
(2) Notions behind formalities
(a) Nobody can argue that the goals behind these goals are noble – rather it is people thinking what the law should be like.
(3) Doctrine in Judicial Decision Making
(a) At times judges make decisions (and find motivation) based upon something different than what is in the opinion
i) Such decision making is a troubling notion that the judicial activism is based upon factors other than the facts of the case
(4) Vague rules of Offer and Acceptance
(a) Because the court is interpreting behavior, there is some discretion for the judge to rule one way or the other based upon factors other than the facts of the case
i) i.e. “as justice requires”, or the doctrine of implied trust – that the court can find the parties made a trust with consequences that determine the outcome
I. Alternatives to Litigation
1. Mediation
a) Benefits of Mediation: If there is a dispute there are quite a few things going on and parties may desire a broader inquiry which is not public.
b) Critique: Mediator is inclined to reach a solution – therefore is potentially likely to put pressure on the party more likely to yield. 
(1) So, mediation can be viewed as helping the strong to get the weak to throw in the towel.
J. Franchise and Employment Relations
1. The Franchise – Creating the Relationship
a) Hoffman v. Red Owl Stores, Inc.
(1) Facts: ∆ promised π that for a sum of money, they would establish a new grocery store for them. After π sold their present grocery store and paid for the new lot, ∆ continuously increased the price the parties had originally agreed upon. Consequently, π were induced to sell the store's fixtures and inventory on the promise that they would be in their new store in a few months. The deal never went through.
(2) Holding: Endorsed and adopted the doctrine of promissory estoppel, concluding that injustice would result if plaintiffs were not granted some relief where defendants failed to keep their promises, which had induced plaintiffs to act to their detriment.
b) Aside on Indefiniteness Doctrine
(1) In the immediate case Promissory Estoppel is applied in the situation of a promise which is not comprehensive in scope as to meet the requirements of an offer that would ripen into a contract if accepted by π.
(a) Indefiniteness Doctrine – to have a valid contract, like a formality, the parties have to agree on certain major details. States that a contract cannot be enforced if somebody says they will sell something, on some day, for some price, even if there is intent to be bound.
(b) Courts can fill in gaps by implying terms in indefinite contracts.
(2) The court states that this agreement cannot be upheld as a contract because there was too much left to work out
(a) Court determines it would be a mistake to regard a promissory estoppel as the equivalent of a breach-of-contract action.
(b) This case shows that promissory estoppel can be used as an exception to the consideration doctrine as many breaches of promise can be compensated because there exists reliance under promissory estoppel.
i) Instance of Promissory Estoppel gobbling up other Indefiniteness Doctrine, a la Pac-man.
c) Aside on Agents of Representation
(1) One key fact in this case is that Lukowitz is just an agent of the franchise (recall the car salesman hypothetical)
(a) The opposing argument is that π had no reason not to know that Lukowitz was not the final decision maker, and in fact when he makes promises they are sufficient to be relied upon
(b) This is ultimately a question for the jury to make – whether Lukowitz made statements to π that π could rely on as a promisor?
d) Aside on Remedy
(1) Jury awarded reliance damages
(2) What were expectation damages?
(a) Lost profits in Chilton, though very difficult to estimate
(3) This case is known for limiting promissory estoppel awards to reliance damages prior to reliance § 90
(a) That is, because π sold the bakery for less than fair market value because he had to get rid of it  in reliance
(4) Notably, when π got rid of the bakery, it was sold entirely on credit. So π claims a loss on the business.
(a) But at trial, ∆ was able to get that loss out of trial on a technicality because the π owned the bakery as a corporation.  During remand for damages, this fact forces a settlement.
(5) Related Case: 
(a) Cosgrove v. Bartolotta
i) Facts: π agreed to loan ∆ start-up capital and provide ∆ legal services to start a new restaurant. In exchange, ∆ promised to give π an ownership interest. ∆ accepted π's legal advice but got a loan elsewhere and did not make π a part owner. 
ii) Holding:  π proved he relied to his detriment on defendant's promise to make him a part owner; thus, the district court erred in overturning the jury's verdict for promissory estoppel and in denying costs. 
iii) Award of reliance damages is because the determination of expectation damages would have been excessively costly.
2. Employment Relations
a) McIntosh v. Murphy
(1) Facts: ∆ offered π a job; π relocated to begin new position. On appeal, ∆ challenged a decision entering judgment for plaintiff former employee in an action for breach of a one-year oral employment contract. 
(2) Holding:  π moving 2200 miles from Los Angeles to Hawaii was foreseeable by ∆. It was also clear that a contract of some kind did exist – the exact length of the contract, whether terminable at will as urged by ∆, or a year from the time when π started working, was up to the jury to decide. Court also cites the policy behind the statute of frauds: to prevent fraud or any type of unconscionable injury. 
(3) Aside on Promissory Estoppel / Part Performance Exception
(a) In this case, the Supreme Court finds a loophole under Restatement §139 – Promissory Estoppel
i) This is a good an example of a court substituting “any reliance” under promissory estoppel §90 for the part performance exception
ii) Instance of Promissory Estoppel gobbling up Part Performance Doctrine, a la Pac-man.
(4) Aside on Damages
(a) π was likely awarded expectation damages – his salary; not restitution damages – cost of moving him back to mainland
(b) Note that π’s damages may extend well beyond this: if there’s a question, and π doesn’t lie, his injury likely goes well beyond 12 months because could be harder to find work in the future, but these damages cannot be recovered in contract
i) This is because but he still has on his resume that he only worked for 2.5 months and would not likely admit that he was fired.
(5) Aside on Employment-at-Will
(a) Employment-at-Will is an American doctrine which speaks to job security concerns – there are some circumstances in which an employee is protected, but not too many.  It is a larger issues in other countries where an employer must buy back the position from the employee.  Permissible reasons for termination:
i) Layoff (redundancy) – the job is eliminated
ii) Cause – some efficiency-related issue with the employee’s performance
(b) Historic at-will rule in america is that both the employee and employer may terminate employment at-will.
i) This is a default rule and all employment contracts will be interpreted with the provision unless there is some explicit provision claiming otherwise.
(c) One protected group are those with Fixed-term contracts
i) These employees cannot be dismissed, even for redundancy
(1) Typically limited to high corporate executives, entertainers, school teachers, unionized workers, and public employees (after a probationary period)
(d) Another protected group are members of a protected class
i) Protected classes: race, gender, religion, (in some places: sexual orientation, age)
ii) Their status protects these employees from arbitrary job action
(1) Statutes do not prohibit arbitrary job action, but if members are dismissed, assumption is that the reason for the dismissal is based on the person’s identity
(6) Aside on Employment-at-Will Reform Cases
(a) Petermann v. International Brotherhood of Teamsters
i) Facts: π, a union member, alleged that he was discharged from his job by ∆ the day after he testified truthfully before a legislative hearing, contrary to the union's instructions.
ii) Holding: It was against public policy to discharge π for declining to commit perjury.
iii) Mandates that an employee can be at-will, but still cannot dismiss for something which violates public policy
(b) Tameny v. Atlantic Richfield Co.
i) Facts: π alleged that ∆ had discharged him because he had refused to participate in an illegal scheme to fix retail gasoline prices. 
ii) Holding: ∆'s authority over the π did not include the right to demand that he commit criminal acts on its behalf, and it could not coerce compliance with such unlawful directions by discharging the employee who refused to follow such orders. Such conduct violated a basic duty imposed by law upon all employers
iii) Reaffirms that an employee can be at-will, but still cannot dismiss for something which violates public policy
(c) Foley v. Interactive Data Corp.
i) Facts: π alleged that ∆ employer wrongfully discharged him because he informed ∆ that his new supervisor was under suspicion for embezzling from another company
ii) Holding: π's cause of action for breach of an implied-in-fact contract promise to discharge only for good cause survived the statute of frauds – hinges upon whether the dispute was a private or public company.
iii) Created the implied in-fact contract – when a procedure is establish within a manual, this decision suggests that they should be followed for contract remedies
3. Employment-at-Will
a) Wagenseller v. Scottsdale Memorial Hospital
(1) Facts: π was a staff nurse and was an "at-will" employee. π claimed that her refusal to engage in acts of public indecency while on a rafting trip was the proximate cause of her termination – that her boss harassed her, used abusive language, and embarrassed her in the company of other staff. She appealed her dismissal in letters to her supervisor and to the hospital administrative and personnel department and claimed violations of the disciplinary procedure contained in the hospital's personnel policy manual. When this appeal was denied, the employee brought suit against the hospital, its personnel administrators, and her supervisor.
(2) Holding:  An employee-at-will may be fired for good cause or for no cause, but not for "bad" cause. The court concluded that termination of employment for refusal to participate in public exposure of one's buttocks was a termination contrary to public policy.
(3) Aside on What Constitutes “Bad” Cause
(a) Determining “Bad” Cause
i) Some states, including WI, claim that it must be a request to do an act which clearly violates the statute
ii) Other states allow the courts to invent, or look at the statute to determine what the public policy.
(1) This impacts remedy; some other states offer tort remedies if the dismissal is for a reason that violates public policy – a failure of the employer to live up to a duty imposed in law.
(4) Aside on Violation of Personnel Policy Manual
(a) π claims that the hospital didn’t follow its disciplinary procedure for terminating an employee
i) Court determines that a π must show reliance in order for a procedure to become a contractual duty
ii) ∆ claims that the procedure is not a contract, that π failed to prove her reliance, and there was an exception which released ∆ from the duty to follow the guidelines
iii) Almost all states have adopted ∆‘s argument: Employee policy manuals can be implied-in-fact modifications of employment contracts
(b) Potential Violation of “Good Faith and Fair Dealing”?
i) This case introduces a distinction which is drawn between implied-in-law term and the implied-in-fact term
(1) Implied-in-Law term: a contract that should have been formed, even though in actuality it was not. It is used when a court finds it appropriate to create an obligation upon a non-contracting party to avoid injustice and to ensure fairness.
(a) In other words, a contract which the parties do not have to enter in to, but if they do the law can identify the terms.
(2) Implied-in-Fact term: a contract founded upon a meeting of minds, which, although not embodied in an express contract, is inferred, as a fact, from conduct of the parties showing, in the light of the surrounding circumstances, their tacit understanding.
(c) Typically, employees must a sign a contract at the beginning of a relationship in which states their response to any dispute
i) Some employees are dismissed and want to contest it, but cannot for whatever reason – potential recourse if they are in a protected class under Title 7, can choose to sue
(1) Inherently raises a factual issue
(2) If the employee wins via this route, the employer must pay legal fees.
ii) In title 7, reinstatement is normal. but as an employee remedy.
(1) That is, the employer is ordered to reinstate the employee if the employee wants it
(5) Aside on Employee at Will
(a) Brockmeyer v. Dun & Bradstreet
i) Facts: An employee held a management position as a district manager of credit services for an investment firm, and he had no contract of employment. After the employer settled a sex discrimination suit filed by the employee's former secretary, with whom he allegedly had an affair, the employer fired the employee. 
ii) Holding: The court held that it was appropriate to create a public policy exception to the employment-at-will doctrine for cases where a termination clearly violated a well-defined public policy as evidenced by existing law. While the employer's actions may have constituted bad faith, its actions did not contravene the policies of any statute or constitutional provision. As the employee failed to prove that his discharge violated fundamental public policy, the decision for the employer was appropriate.
(b) Kempfer v. Automated Finishing
i) Facts: Employee was terminated after refusing to drive a commercial vehicle because he did not have a commercial driver license.
ii) Holding: The court affirmed that employee was wrongfully discharged but held that the circuit court erred in awarding damages for future wage loss. The court held that: 1) employee identified a fundamental and well-defined public policy sufficient to invoke Wisconsin's public policy exception to the employee-at-will doctrine because Wis. Stat. § 343.05(2)(a) was designed to promote highway safety and a violation of that provision subjected employee and employer to penalties under Wis. Stat. § 343.245; 2) commanding employee to drive the truck with full knowledge that he did not have the required license was tantamount to commanding him to violate public policy; but, 3) the circuit court erroneously exercised its discretion when it allowed the jury to consider future wage loss in its damages determination because it was required to first determine whether reinstatement was feasible.
(c) Fortune v. National Cash Register Co.
i) Facts: Appellant, a long-term salesman for appellee, was terminated by appellee in advance of receiving all the commission he alleged was owed on a large sale he had secured. Appellant sued appellee for breach of its employment agreement with appellant, claiming bonus payments were due under the agreement, and sought recovery in quantum meruit for the reasonable value of appellant's services relating to the same sales transaction. The trial court entered judgment for appellant based on a jury verdict finding a breach of contract by appellee; that judgment was reversed by the lower appeals court.
ii) Holding: affirming the judgment of the trial court. Although appellee did not breach a specific provision in the parties' employment agreement, the contract included an implied covenant of good faith and fair dealing, and appellant was entitled to a jury's finding that a termination not made in good faith constituted a breach of contract by appellee.
(d) Pros Cons of E@W
i) Pro
(1) Employee work hard
(2) Flexibility
(3) Employer move people around - economically efficient
(4) Lowers litigation
ii) Cons
(1) Unjustly discharged
(2) can’t rely on contract
(e) Policy Arguments
i) Against
(1) Employees can protect themselves through bargaining
(2) Market/reputation has an impact
ii) For protection against termination
(1) Harder for employees to bargain for terms at the start of their employment
III. Social Control of Free Contract
A. Social Control and The Interests of Others
1. Illegal Contracts: Form and Substance
a) Evert v. Williams (U.K., 1725)
(1) Facts: Case brought by π, requesting that the court order ∆ to account for the profits of the partnership and to remit any sums due.  Contract was for joint partnership for highwaymen in robbery partnership.
(2) Holding: The court considered the Bill "both scandalous and impertinent". Case was dismissed and an order issued for the arrest of the two solicitors to answer for their contempt of court in bringing such a case to court. Often cited as an example legal principle of ex dolo malo non oritur actio – "no court will lend its aid to a man who founds his cause of action upon an immoral or an illegal act"; or in plain English, illegal contracts are unenforceable.
(3) Aside on Illegal Contracts
(a) If a contract calls for a performance which is illegal, the court will likely not enforce it
i) Enforcement would lead to a floodgates problem and remove the deterrent for contracting about the commission of crime.
(b) Case enforces the traditional common law rule that a contract which requires the performance of an illegal act is unenforceable without remedy.
(4) Aside on Remedies
(a) In illegal performances, even the restitution interest is not protected.
b) Carroll v. Beardon (Montana, 1963)
(1) Facts: Parties entered into agreement for sale of realty in exchange for a mortgage and note, which was to be paid back in monthly installments. ∆ only paid one month and thereafter defaulted. π brought an action seeking to foreclose on the mortgage. ∆ contended that the mortgage was void as contrary to express law because the mortgage was entered into in furtherance of prostitution, and that the property involved was a house of prostitution.
(2) Holding: Sufficient evidence existed to find that the mortgage was not void and therefore, it was enforceable. π's bare knowledge of the purpose for which the property was sold, without alleging active participation, was not enough to raise the defense of illegality. Accordingly, foreclosure was proper. 
(3) Aside about Severability
(a) This case shows the separation of the enforceability of the contract irregardless of the legality of the act
i) Differs from Everet because this is a contract for real estate, not to commit a crime.
ii) This means that in form it was a real estate contract, in substance it was an illegal contract.
(1) Suggests that there is a windfall to the π.
iii) Not dissimilar to Marvin – claiming that it is just a prostitution contract
(1) Court looks at only one thing.
(b) One way of identifying this is the “Active Participation Test”
i) Suggests that the contract must be for active participation in the illegal act in order to be unenforceable.
(4) Aside about “Local Options”
(a) In the immediate case, the court decides to leave the matter of illegal behavior to the discretion of law enforcement officials.
2. Illegal Contracts: Comparative Fault – Not In Pari Delicto (Not “In equal guilt”)
a) Coma Corporation v. Kansas Department of Labor (Kansas, 2007)
(1) Facts: Employee is an illegal immigrant, seeking wages which he is justly due – approaches the π, who awards an administrative ruling where employee will recover wages plus a penalty.  
(2) Holding:  Undocumented worker's employment contract was enforceable under the Kansas Wage Payment Act (KWPA), as the plain language of the statute did not exclude undocumented workers from the definition of employee. π had not overridden the presumption against federal preemption of state law afforded by U.S. Const. art. VI based upon other jurisdictions' case law rejecting the Immigration Reform and Control Act. Undocumented worker's employment contract was not illegal under state law given the appellate court's rejection of IRCA preemption of the KWPA. Even if the appellate court's rejection of federal preemption did not foreclose the argument that the employment contract violated ICRA, to hold the contract illegal would have violated Kansas' strong public policy of protecting wages. 
(3) Aside on Illegality
(a) Because of the employees illegal status, this is a contract which can only be performed by doing an illegal act.
(b) Because of the illegal status of performance of this contract and its citation of the KWPA and IRCA, it stands to encourage employers to “check out” their employees.
i) Had the ruling gone the other way, and an illegal worker not been awarded payment, the ruling would have encouraged employers to act in contravention of the statute – “there would have been more illegality than less illegality.”
(4) Aside on the Conflict of Interest for Undocumented Workers
(a) Although this holding (and statutes like this across the US) arguably protect worker’s rights, undocumented workers would still be hesitant to bring suit because of the potential of deportation
(b) Whitford’s belief: It is difficult to identify what encourages avoidance of illegal behavior
(5) Aside on Remedies
(a) Although the remedies in this case are not quite Restitution, they are “somewhat” Restitution 
i) Carrolll recovers the Ranch even though she has not paid the agreed upon price.
ii) Employee recovers his wages even though he is undocumented.
(b) In the immediate case, the statute suggests that a limited remedy is appropriate.
i) This remedy is an exception to the in peri delicto rule.
(6) Related Case
(a) Greenberg v. Evening Post Ass'n, (Connecticut, 1917)
(b) Facts: ∆ conducted a contest that was operated by its agent. The agent induced π to pay money for a promise to win an automobile in a “ticket-in-a-can” contest. π later learned that the contest was illegal and repudiated the contract. ∆ contended that it was not responsible for return π’s money because the contract was for a fraudulent scheme. 
(c) Holding: π seasonably and rightfully rescinded the contract and was equitably entitled to recover back his money because the action was not to recover money obtained by fraud but to recover back money received and retained without consideration.
(d) Provides an exception to the “no enforcement” of illegal contracts through the Repentance Doctrine – somebody who enters into an illegal contract, and repents before the illegal act is accomplished, has a restitution claim.
i) This remedy is not an exception to the in peri delicto rule.
b) Karpinski v. Collins (California, 1967)
(1) Facts: π was offered a Grade A contract by ∆ in exchange for a rebate (“kickback”) on each gallon of cream sold to ∆. π accepted the offer because no other Grade A contracts were available. Under threat of cancellation of the contract, π was subsequently compelled to loan ∆ money in exchange for a lower kickback payment. π fell behind in his payments, disposed of his dairy, and brought a claim against ∆. 
(2) Holding: While generally a party to an illegal contract had no basis for an action, π was not in pari delicto with ∆ because π's economic survival was dependent upon his ability to obtain a Grade A milk contract in an area where such contracts were extremely scarce, and π was peculiarly vulnerable to the exertion of economic coercion by ∆. Further, the Milk Stabilization Act did not expressly prevent the dairyman's claim even though he was a party to an illegal contract.
(3) Aside on Equal Guilt
(a) Even though the π knew the contract was illegal at the time he entered into it, he does not share equal guilt with the with the ∆.
(4) Aside on Facts – Exemplary Dismal Swamp
(a) Although judgement is awarded to Karpinski, it is unlikely that he collects from Collins.  This is because ownership, and therefore liability is traced back through several parties, including Leyendekker (original proponent of the kickback agreement), Doyle (initial part-owner) and Williamson (owner following Doyle’s default).
i) According to Whitford’s supplement, payment for the judgement comes from Williamson.
(5) Aside on Legal Ethics
(a) Byers and Jacobs were the winning attorneys in both the immediate case as well as a subsequent case in which they were able to convince the court that the parties were acting in pari delicto
i) These subsequent victories have an inherent conflict of interest.
(b) Perhaps suggests that when dealing with illegal contracts lawsuits, particularly when one party is claiming to be less at fault, the party with the better lawyer (spin-doctor, smooth talker) has an advantage.
(c) Byers and Jacobs’ dilmena is a positional conflict: there were cases on the docket where counsel took opposing positions on the same issue.
i) Law-in-Action: Lawyers are not supposed to put themselves in this position because it causes a failure of the adversarial system.  However, lawyers rarely respect these rules because of the desire to specialize and develop expertise in a certain type of case.
ii) Clients in a particular industry will typically approach same lawyers for differing issues, and so arguments may potentially need to be modified.
(6) Aside on Remedy
(a) Question facing the court is whether allowing renumeration of rebates would better serve the interest of the statute to deter potential offenders.
(b) In the immediate case, renumeration serves this interest by sending a signal.
i) This remedy is an exception to the in peri delicto rule.
(7) Aside on Policy
(a) The exceptions in Karpinski, Coma, and Greenberg create a set of rules which are difficult to apply; even more difficult to predict outcomes.
(b) In “Not In Peri Delicto” exceptions, “almost” restitution remedies are almost always available.
i) These remedies fall somewhere between restitution and expectation.
(c) Alternative Rule Idea – New Zealand Illegal Contract Rule
i) Court has the authority to grant relief to any party in an illegal contract as the court thinks just.
(1) Problematic because nobody knows what the courts will decide.
ii) American Law identifies parties as in peri delicto or not in peri delicto.
(d) § 178 When a Term Is Unenforceable on Grounds of Public Policy
i)  A promise or other term of an agreement is unenforceable on grounds of public policy if legislation provides that it is unenforceable or the interest in its enforcement is clearly outweighed in the circumstances by a public policy against the enforcement of such terms.
ii) In weighing the interest in the enforcement of a term, account is taken of
(1) the parties' justified expectations,
(2) any forfeiture that would result if enforcement were denied, and
(3) any special public interest in the enforcement of the particular term.
iii) In weighing a public policy against enforcement of a term, account is taken of
(1) the strength of that policy as manifested by legislation or judicial decisions,
(2) the likelihood that a refusal to enforce the term will further that policy,
(3) the seriousness of any misconduct involved and the extent to which it was deliberate, and
(4) the directness of the connection between that misconduct and the term.
(8) Aside on Identification of an Illegal Contract – Mushy Doctrine
(a) Typically identified as a contract which requires the performance of an illegal act. Sometimes, however, courts sever an illegal portion and enforce the remainder.
(b) The Severability Doctrine of Marvin.
(1) When do courts Sever?
(a) Dismal swamp to identify factors and circumstances
(c) Why is the doctrine so mushy?
i) Because it is difficult to have a bright-lined rule in this area.
ii) You can do whatever you want in contract, and it will have little to no bearing on the incidence of illegal activity.
iii) This means the bright-line rule is that no enforcement leads to to too much injustice.
(1) Even so, this constitutes a non-decision on how to address the problem.
B. Contracts Against Public Policy
1. Fullerton Lumber Co. v. Torborg (Wisconsin, 1955)
a) Facts: ∆, was π’s key employee in its lumberyard.  In ∆’s employment contract, he had a restrictive covenant. After leaving π’s employment, ∆ immediately commenced a competitive business, and π's business declined by two-thirds. π filed suit to enforce the covenant. 
b) Holding: Reconsidered the rule that a covenant imposing an unreasonable restraint was unenforceable in its entirety, and it expanded the rule of partial enforcement of indivisible promises. Although the 10-year period was unreasonable, it should not necessarily have voided the entire contract, especially since π's dramatic decline in proceeds evidenced strong irreparable damage. The court reversed and remanded for a determination by the trial court of the extent of time needed to enforce the restrictive covenant to provide reasonable and necessary protection for plaintiff.
c) Aside on Restrictive Covenants
(1) Restrictive Covenant – Refers to a clause in a contract that limits the ability of the employee (in this case) to compete against his or her employer subsequent to employment.
(2) Rule of Reasonableness: Restrictive covenant clauses are unenforceable if they are unreasonable.
(a) This protects employees from unreasonable and oppressive contracts.
i) If this is true why not prohibit them entirely?
(1) Employers have an interest in protecting their investment in an employee.
(2) Other methods of protecting that interest:
(a) Limiting information disseminated to particular employees
(b) Long-term customer contracts
(c) Moving managers around so they don’t get too comfortable
(b) It also promotes competition among businesses.
(3) This doctrine is not part of the illegal contracts area of the law.
(a) Rather is a common law doctrine created by judges as a restriction on freedom of contract.
(4) Most states allow restrictive covenants, subject to the rule of reasonableness.
(a) Notably, prohibited in CA because of Silicon Valley
(5) Definition of Reasonableness
(a) Based upon three dimensions:
i) Reasonable with respect to geography
ii) Reasonable with respect to time
iii) Reasonable with respect to the activities covered
d) Aside on Vendor/Vendee Contracts
(1) Courts are more open to enforcing restrictive covenants in Vendor/Vendee contracts
(a) This is because it is more unscrupulous for the vendee to open a new store – vendee would sell, get money, compete, and take it away.
(b) In these contracts, restrictive covenants begin upon the purchase of the business 
i) In contrast to those in employee relationships, which begin upon termination
e) Aside on Remedy
(1) Court determined that 10 years was too long to restrict Torborg – searches for a method to divide the covenant into reasonable and unreasonable portions.
(a) This is application of the severability doctrine of Marvin
i) It is difficult to know when a court will apply this doctrine.
(2) Prior to Torborg, Wisconsin had a bright line rule: “Blue Penciling Test”
(a) Blue Penciling Test – restrictive covenant was severable if you could take a blue pencil and strike words out, leaving a coherent sentence which was also a reasonable covenant.
i) Torborg did not attack this covenant as oppressive because the court have crossed out the word “fuel” and left a reasonably coherent, non-oppressive sentence would have remained.
(3) Instead, Torborg argues that the 10 year period is unreasonable
(a) As the court cannot cross out “10,” this appears to be a strong argument
(b) In response, the court creates Free Divisibility
(c) Such creation presents the difficulties with judicial activism
i) When the legislature changes a rule applicable to contract, it is applied prospectively only (to contracts created after such a date) and not retroactively.
ii) When a court overrules a legislature rule, it is generally treated as if the rule applies retroactively.
(1) The Legislature reacts with a No Divisibility Rule, but it does not help Torborg.
(4) Related Case:
(a) Star Direct Inc. v. Dal Pra (Wisconsin, 2009)
(b) Facts: π sued ∆ for breach of two noncompete clauses in employment agreement. The circuit court granted the employee's motion for summary judgment, concluding that all three restrictive covenants were unreasonable and therefore unenforceable. The appellate court agreed that the business clause was unenforceable and that it was indivisible from the customer clause, and thus both clauses were unenforceable.
(c) Holding: Under Wis. Stat. § 103.465 (2007-08) that the customer and confidentiality clauses were reasonably necessary to protect π and therefore enforceable. ∆ learned information about the customers and/or about the business that would have given him a unique advantage against π if he was allowed to pursue current and recent customers. The business clause was overly broad and unenforceable. The customer and confidentiality clauses were divisible from the business clause and enforceable on their own terms. 
(d) This is the court reinventing something similar to the Blue Penciling Test where they can throw out unenforceable clauses, but enforce appropriate clauses.
i) As precedent, the dissent in Fullerton is cited.
(5) Options in Employee/Employer Covenants
(a) Blue Penciling
(b) Free Divisibility
i) This in the interest of employers as it ensures that they would obtain some protection in every case.
(c) No Divisibility
i) Requires careful drafting, as if employers ask for too much the entire covenant will be 
C. Social Control, Contract, and Choice
1. Capacity to Contract
a) Mental Incapacity to Contract
(1) American Granite Co. v. Kringel (Wisconsin, 1914)
(a) Facts: Action to recover on two promissory notes made by π. It was contested upon the ground of π being insane and wholly incompetent to do business at the date of the notes. 
(b) Holding: A person who, in general, is insane, may bind himself by contract made during a lucid interval rendering him capable of appreciating the nature of his acts and exercising judgment thereto.
(2) Aside on Majority Rule: Restatement (second) § 15 Mental Illness or Defect
(a) A person incurs only voidable contractual duties by entering into a transaction if by reason of mental illness or defect
i) he is unable to understand in a reasonable manner the nature and consequences of the transaction, or
ii) he is unable to act in a reasonable manner in relation to the transaction and the other party has reason to know of his condition.
(b) Where the contract is made on fair terms and the other party is without knowledge of the mental illness or defect, the power of avoidance under Subsection (1) terminates to the extent that the contract has been so performed in whole or in part or the circumstances have so changed that avoidance would be unjust. In such a case a court may grant relief as justice requires.
(3) Ortelere v. Teachers' Retirement Bd. (New York, 1969)
(a) Facts: π sought revocation of decedent's election of benefits under a public employees' retirement system. The decedent, mentally ill, died a little less than two months after making her election of maximum benefits, thus causing the entire reserve to fall in.
(b) Holding:  Incapacity to contract or exercise contractual rights could exist despite the intellectual or cognitive ability to understand. Contracts of a mentally incompetent person who had not been adjudicated insane were voidable. Even where the contract had been partly or fully performed it would still be avoided upon restoration of the status quo. However, there should be relief only if the other party knew or was put on notice as to the contractor's mental illness.
b) Contract Made Under the Influence of Drugs
(1) Harlow v. Kingston (Wisconsin, 1919)
(a) Facts: π sought rescission of a deed on the ground that π at the time he executed the deed was legally incapacitated to make it.
(b) Holding: Although π was not appreciably intoxicated at the time of the transfer, he was grossly intoxicated for a long period the day before. The consideration ∆ paid π for his one-ninth interest in his father's estate was grossly inadequate. That disparity between value and consideration paid showed a grossly inadequate consideration, and the facts supported the inference that ∆ at the time of purchase fully realized that they were obtaining a bargain.
(2) Aside on Majority Rule: Restatement (second) § 16 Intoxication
(a) A person incurs only voidable contractual duties by entering into a transaction if the other party has reason to know that by reason of intoxication
i) he is unable to understand in a reasonable manner the nature and consequences of the transaction, or
ii) he is unable to act in a reasonable manner in relation to the transaction.
c) Infancy
(1) Halbman v. Lemke (Wisconsin, 1980)
(a) Facts:  π minor purchased a car for $1,000, promising to pay the remaining $250.  Pursuant a break in the engine rod, and vandalism of the car, π filed a suit against ∆ seller to disaffirm a contract for the purchase of a car that was no longer operable.
(b) Holding: π had the absolute right to disaffirm the contract and, as a condition of that right, he was only required to return as much of the consideration as, at the time of disaffirmance, remained in his possession. The court further held that once π had offered to return the inoperable car to ∆, he had met that requirement. Finally, the court held that ∆ was not entitled to restitution because there was no evidence that π at any time had misrepresented his age when he purchased the car.
(c) Aside on Infancy:
i) The rationale behind the law is to protect children who are less than 18 whose judgement has not yet matured.
(1) Nothing requires the contracting party to have reason to know.
(2) This is a bright-line rule which suggests that if parties are under 18, the contract is voidable.
ii) An exception is that minors can make contracts for necessities – this is on order to offer minors a method by which to provide for their basic needs.
iii) If a minor lies about their age, will likely be liable in torts – a fault concept.
2. Duress
a) Mitchell v. C.C. Sanitation Company, Inc. (Texas, 1968)
(1) Facts: π employee was injured when his vehicle was hit by a truck belonging to ∆ company. After the accident, π signed two releases presented to him by his employer's claim service, which had negotiated the releases with appellee company's insurer. π subsequently filed a personal injury suit against ∆ company and ∆ driver.
(2) Holding: There was a material factual dispute whether the releases were obtained through duress and coercion. π asserted that his employer threatened him that he had to sign the releases or he would lose his job. Even though an employer had the right to discharge an employee, an employer's threats of discharge to force an employee to sign a release could constitute duress and coercion. Moreover, there was evidence that appellee company was aware of the coercion, participated in the coercion, and later accepted the economic benefits that resulted from the coercion.
(3) Aside on Duress
(a) Duress – An Unreasonable Constraint of Alternatives
i) Speaks to the choice protecting freedom from contract and protecting reasonable reliance on the other party
ii) Alternative definition: “Any coercion of another, either mental, physical, or otherwise, causing him to act contrary to his own free will or to submit to a situation or conditions against his own volition or interests.”
(1) Classic Doctrine: Threat to do illegal act which has overcome free will
(2) Modern Doctrine: Examination of inequality of bargaining power
iii) There remains language in the statute about free will being overcome, which makes it almost look like a mental incompetency issue.
(1) "There was an improper threat with left the victim of the threat no reasonable alternative except to acquiesce"
iv) What makes a threat improper?
(1) Not a brightline definition...see III(C)(2)(3)(b)(i) - (ii)
(b) Restatement § 175 When Duress by Threat Makes a Contract Voidable
i) If a party's manifestation of assent is induced by an improper threat by the other party that leaves the victim no reasonable alternative, the contract is voidable by the victim.
ii) If a party's manifestation of assent is induced by one who is not a party to the transaction, the contract is voidable by the victim unless the other party to the transaction in good faith and without reason to know of the duress either gives value or relies materially on the transaction.
(c) Restatement (Second) § 176 When a Threat Is Improper (Note that this section is not always read by the courts as if it were a statute)
i) A threat is improper if
(1) what is threatened is a crime or a tort, or the threat itself would be a crime or a tort if it resulted in obtaining property,
(2) what is threatened is a criminal prosecution,
(3) what is threatened is the use of civil process and the threat is made in bad faith, or
(4) the threat is a breach of the duty of good faith and fair dealing under a contract with the recipient.
ii) A threat is improper if the resulting exchange is not on fair terms, and
(1) the threatened act would harm the recipient and would not significantly benefit the party making the threat,
(2) the effectiveness of the threat in inducing the manifestation of assent is significantly increased by prior unfair dealing by the party making the threat, or
(3) what is threatened is otherwise a use of power for illegitimate ends.
(4) Aside on Worker’s Compensation
(a) It is designed to protect employees who are injured in the course of employment, irrespective of fault
i) There are caps on the liability for non-out-of-pocket expenses, such a Pain and Suffering
(b) This likely explains why Mitchell is suing a third party rather than his employer – C.C. Sanitation is a deep pocket and the likely target for his lawsuit.
i) Even though they had confessed liability, they will decline to pay until they receive a release from further liability.
(5) Aside on Determination of an Improper Threat
(a) Why is the threat of dismissal an improper threat?
i) See Restatement § 176 (2)(a) – dismissal would harm the recipient and not significantly benefit the party making the threat.
(b) This section actually covers a lot of threats – it is mushy application.
(c) Historically, the scope of the doctrine of Duress had been limited in the interest of preserving free contract.
i) Was taken to to the level that a threat had to be to commit a crime or tort in order to constitute duress.
ii) Underlying language suggests that a threat must be sufficient to overcome the victim’s free will.
(d) The Doctrine of Duress has begun to expand in the US in the 20th Century –
(6) Related Case: Wolf v. Marlton Corp. (New Jersey, 1959)
(a) Facts: π made a deposit under a contract to purchase a house to be built for them by ∆ builder. The sale was never consummated, and ∆ eventually sold the house to a third party. π filed suit to recover their deposit, alleging that ∆ unilaterally and unjustifiably terminated the contract without returning the deposit. 
(b) Holding: ∆'s contention that π exerted wrongful pressure amounting to duress upon ∆ required further consideration by the trial court.
(c) Aside on Issues:
i) The π had threatened to resell a home to an undesirable purchaser.
ii) This is an example of a wrongful threat even though the underlying act may be lawful. 
b) The Selmer Company v. Blakeslee-Midwest Company (Wisconsin, 1983)
(1) Facts: ∆ failed to fulfill its contractual obligations to π by, among other things, failing to supply necessary materials on time, resulting in extra costs of completion. π, who was in desperate financial straits, accepted ∆'s oral offer to pay the additional costs rather than terminating the contract. ∆ refused to pay all that π demanded; π accepted what was offered. Thirty months later, π filed suit requesting a larger sum, plus damages, and claiming that the settlement agreement was invalid because it was procured by "economic duress."
(2) Holding: π was not acting under duress when it made the settlement that years later it tried to repudiate. The entire contract price had been paid, plus the extras, and π had waived its subcontractor's lien, indicating that it had been paid in full. π could have terminated the contract without penalty because of ∆'s default, but chose not to do so. π's cash needs alone did not entitle him to trial on the settlement's validity.
(3) Aside on Duress
(a) Typically, duress is in the form of a threat.
i) In the immediate case, the argument is that the settlement was a full disclaimer of extra costs, but it took place under duress.
(b) This means that the imposing party refuses to pay what the admit to owing unless the non-imposing party releases them from further liability.
i) The only wrong being committed is a breach of contract; this is not a crime and not a tort.
ii) There is an argument to be made that this is exploiting dire circumstances.
(c) One of the elements of Duress is that the threat leaves the party with no reasonable alternative but to acquiesce in the threat.
(4) Related Cases:
(a) Alaska Packers' Asso. v. Domenico (Alaska, 1902)
i) Facts: π, fishermen, contracted with ∆ company to sail from San Francisco to Alaska and work for ∆ during the fishing season. When the ship arrived in Alaska, π demanded higher wages than were provided for in the contract; π stated that they would not work unless they were paid additional wages. A supervisor for ∆ agreed to the demand and executed an altered contract, compelled by the remote location and difficulty of finding replacement workers. When π returned to San Francisco, ∆ denied the validity of the later contract.
ii) Holding: The later contract was not supported by adequate consideration because it was based solely on π's agreement to render the exact services that they were already obligated to perform. The court held that when parties did what they were already contractually obligated to do, they could not demand additional compensation.
iii) This case eventually becomes Posner’s paradigm case for what should be considered duress.
(1) Posner states that this is a duress case rather than a consideration case as decided by the Court.
(2) The form of consideration applied in this case, if applied today, would lead to many settlements being thrown out because they would indicate a modification of a contract.
(b) Capps v. Georgia-Pacific Corp. (Oregon, 1969)
i) Facts: π filed a complaint alleging that the parties agreed that π would attempt to find a lessee for industrial property owned by ∆, that π found a lessee with whom ∆ entered into a lease, and that ∆ owed π a commission. ∆ filed an affirmative defense based on a release granted by π.
ii) Holding: ∆'s affirmative defense was insufficient to allege an accord and satisfaction because it failed to allege that the money paid to π in exchange for the release was in settlement of a claim that was either unliquidated or otherwise in dispute. The court also ruled that π sufficiently pleaded economic duress by alleging that he informed ∆ that he was in dire financial straits, that he accepted ∆'s payment, a fraction of what π claimed was owed, to prevent foreclosure of his home, and that ∆ threatened that unless π signed the release ∆'s attorneys would prevent π from obtaining payment of any portion of the sum.
iii) “Although we owe you $150k, we won’t pay you anything unless you sign a release for $5k” – Posner identifies this ratio of damage to expectation and it is a potential distinguisher from Selmer.
(c) In citing both of the above cases, Posner describes the issues as not the victim’s state of mind, but whether the statement that induced the promise is the kind of offer to deal that we want to discourage and hence that we call a “threat”
i) Raises the question of who should decide – typically it is a jury issue.
ii) Issue has to be not whether the target had free will; issue has to be whether the threat is one which we want to discourage and whether the threat caused the deal which we are trying to invalidate (i.e. did the target have reasonable alternatives)
(5) Aside on Settlements
(a) Settlements are becoming increasingly common and useful because they are considered to be a more just solution.
i) Also offer an easier road to finality than a jury trial.
3. Undue Influence
a) This is a companion doctrine to duress – it raises questions of the fairness of the deal.
b) Typically utilized when the parties were in a fiduciary relationship to one another.
(1) i.e. when non-contract law imposes a duty on the psychologically powerful party to look after the interests of the other party
(a) Relationships such as lawyer-client, doctor-patient, priest-partitioner
c) In contract law the court looks at psychological pressure and the fairness of the bargain, but only in certain relationships.
d) Because duress has been interpreted so broadly, we don’t need the law of undue influence so much.
(1) Mostly remains active because we do not want to give up the idea that courts can evaluate the fairness of deals – there needs to exist an avenue to examine fairness.
e) Innocent Misrepresentation – When both the vendor and vendee are innocent, the one making the false statement should bear the loss of the benefits of the transaction.
(1) The risk of falsity is with the one who uses an unqualified statement.
(2) This is the rule in Wisconsin.
(3) Case:
(a) Halpert v. Rosenthal (Rhode Island, 1970)
(b) Facts: During the parties' negotiations for the sale and purchase of the ∆'s home, the ∆ and his agent affirmatively represented, upon the π's specific inquiry, that the home was termite-free. After the parties executed the contract for the sale, an inspection revealed that the home was infested with termites. The π notified the ∆ that he did not intend to buy the home. The ∆ later sued the π to recover the difference between the contract price and price he later obtained from a different buyer; the π counterclaimed for the return of the deposit he paid to the ∆ under the contract.
(c) Holding: Regardless of whether the ∆'s misrepresentation was innocent or fraudulent, because the π relied upon the misrepresentation as to a material fact and was thereby induced to enter into the contract, the π was entitled to rescind the contract even though he offered no proof that the ∆ intended to deceive him. 
4. Misrepresentation
a) Obde v. Schlemeyer (Washington, 1960)
(1) Facts: π purchased an apartment house from ∆. The evidence indicated that prior to the sale to π, ∆ were aware that the building was substantially infested with termites. In addition, ∆ effectuated certain repairs and extermination processes to eradicate the infestation. Further, ∆ knew, or should have known, that their efforts did not completely eradicate the infestation. In π' action for fraudulent concealment of the infestation, ∆ contended that they had no duty to disclose the infestation.
(2) Holding: Because ∆ had knowledge of the infestation prior to the sale, and π could not have reasonably discovered the defect, ∆ had a duty to disclose the infestation and its failure to do so was fraudulent.
(3) Aside on Fraud
(a) Fraud – Untrue statement with the intent to mislead
i) When a clear lie is present, it is important to protect both parties freedom to enter into a contract based upon terms which they are willing to enter into it.
(b) Fraud is considered a tort rather than a contract, so the remedies are different.
i) Can include Punitive Damages, Mental Distress, etc.
(c) Traditionally requires proof that the party making the false statement knew that the statement was erroneous and had an intent to mislead the buyer.
i) This goes to state of mind, and so can be difficult to prove.
(d) Fraudulent Concealment Doctrine – (majority rule) fraud encompasses remaining silent where the seller knows of a condition and has reason to believe that the buyer does not know of the condition, and it is material.
(e) Opinion vs. Statement of Fact – This is a vagueness with fraud; with fraudulent concealment there is the question of whether there was an intentional misleading, and that person had knowledge of the fault and of the issue to be disclosed.
(f) § 2-721. Remedies for Fraud.
i) Remedies for material misrepresentation or fraud include all remedies available under this Article for non-fraudulent breach.  Neither rescission or a claim for rescission of the contract for sale nor rejection or return of the goods shall bar or be deemed inconsistent with a claim for damages or other remedy.
(4) Related Case: (Duty to Disclose)
(a) Estate of Murray Hendrie v. Texas Gulf Sulfur (never litigated)
(b) Facts: ∆ conducted extensive aerial surveys revealing a geological anomaly associated with valuable ore deposits. ∆ paid π for a 2-year option to buy mineral rights at a rate lower than the corresponding value of the deposit.  π sues, alleging that ∆ intentionally misled.
(c) Outcome: Settlement.
(d) Aside on Expectations
i) Companies make expenditures in anticipation of profits. When that expenditure is correct, it is just to allow them to retain the profits.
ii) Take-away message: Sellers have a duty to protect themselves
(1) This means that the Fraudulent Concealment Doctrine is limited to sellers; buyers are allowed the right to remain silent.
(e) Aside on Undisclosed Principle
i) Protects buyers in a situation in which the buyer wants to buy something without revealing their full identity.
(1) Had Texas Gulf Sulfur revealed themselves, the price would have gone up – therefore maintaining the doctrine leads to a kind of misrepresentation.
(a) This can lead to the hold-up problem – person with the last lot can raise the price because it will shut down the project if they do not sell. can happen if the seller is suspicious and waits.
(5) Aside on Remedy
(a) Awarded remedy is the diminution in value – market value with termites versus value without termites.
i) Typically this will be the cost of repair.
(b) For most fraud cases, recession and restitution are remedies.
(c) Punitive damages are available in most states, however, Wisconsin has a different rule:
i) Economic Loss Doctrine – Judge-made rule which says that π’s remedies can only be in contract and not in tort.
(1) Cuts off claims to punitive damages and soft remedies.
(2) Typically limited to product liability claims between businesses, but has been extended to cases of fraud in real estate.
b) Good Faith
(1) Market Street Associates v. Frey (Wisconsin, 1991)
(a) Facts: π, lessor partnership and its general partner, brought an action against ∆, lessor trust and individual trustees, claiming that ∆ breached their duty of good faith performance of the parties' contract. π was entitled to purchase the leased property at a low price computed in the contract if its request for financing to make improvements on the property failed. After ∆ refused financing, π sought to purchase the property. π did not alert ∆ to the computation paragraph in the contract.
(b) Holding: Viewing the facts favorably to π, the court found that whether π acted in bad faith in not notifying ∆ of the paragraph bore on π's state of mind. There was a duty of good faith in this contract which would be violated if π was trying to “trick” ∆ into selling the shopping mall below market prices.
(c) Aside on Leaseback Transactions
i) Original owner J.C. Penney sold their ownership of the shopping center, then entered into a lease for 25 years whereby they will operate the shopping center
(1) Such agreement may be because they want case; the agreement works for G.E. because they are an investment trust and will only buy if they can lease it back to someone who will manage the property.
ii) In leaseback transactions, 25 years of lease payments about equalled the purchase price roughly
iii) Leaseback transactions operate substantially like loans
(1) In essence, G.E. Pension Trust is loaning money to J.C. Penney, and taking a security interest (“mortgage”) in the shopping center
(2) With a sale and leaseback, G.E. is the lessor, and if the tenant doesn’t pay they can evict them.
iv) Tax benefits also drive these transactions
(1) Leasebacks are one way the “big guys” manipulate the tax system to lower their taxes. 
(a) In this case, transferring their depreciation deductions from J.C. Penney to G.E. Pension Trust
(2) Such transactions take place because a deduction is only good if you have some income to deduct it against.
(d) Aside on Buyback Clauses
i) ¶34 allows the lessee (Market Street Associates in this case) to buy back at the original price plus 6% interest per year
(1) Practical if the lessee needs to build to accommodate a major merchant coming in.
(2) Grants the lessor the opportunity to provide first offer on leasing, otherwise the lessee can buy the property back.
ii) This means that the lessor could potentially buy the property at an extremely low price.
(1) This would happen by capitalizing on a buyback clause which is a poor indicator of the inflation of real estate values.
iii) ¶34 applies only because a lessee needs to get financing, but cannot approach a traditional bank to obtain that financing.
(e) Aside on Good Faith
i) Good Faith – When parties are trying to accomplish a mutual goal, no party has greater or lesser rights than the other. Typically a "gut" feeling.
ii) As Good Faith is in the public interest, it is made into an implied in-fact term of every contract.
(1) Concurrently, parties who enter a contract typically expect to treat each other with good faith.
iii) Good Faith applies post-contract creation, but not necessarily pre-contract creation.
(1) Pre-contract, parties are responsible to look out for themselves, such as in Texas Gulf Sulfur.
iv) Related Case: 
(1) Hennig v. Ahearn (Wisconsin, 1999)
(a) Facts: π and ∆’s negotiated an executive compensation agreement for π. The parties were represented by counsel and had exchanged numerous drafts in which changes were highlighted and explained. During the last round of negotiations, ∆ corporate president altered a provision in the agreement, but failed to point it out to π. π later brought this action, alleging misrepresentation and seeking contract reformation.
(b) Holding: π presented credible evidence at trial showing that his claims turned on disputed facts; that the parties' conduct during the course of the negotiation may have given rise to a duty on ∆’s part to disclose alterations to the agreement; and that, in light of the parties' conduct, π's failure to discover the last-minute alteration might not have barred his recovery.
5. Review – Most Theories at Once
a) Vokes v. Arthur Murray, Inc. (Florida, 1968)
(1) Facts: π dance student enrolled in 14 dance courses at ∆ dance studio for a total cash outlay of over $ 31,000 dollars. (Close to $220k in today’s terms.) π brought suit against ∆s, the corporation, the studio, and an instructor who sold her the courses, alleging ∆s were guilty of undue influence and misrepresentation in inducing her to sign the contracts.
(2) Holding: ∆s' statements to π that she was an excellent student and a beautiful dancer were actionable because the parties were not dealing with each other at arm's length. The court noted that π did not have an equal opportunity to become apprised of the truth or falsity of ∆s' statements to her. The court held that π's complaint set forth a cause of action for undue influence and misrepresentation as grounds for avoiding the contracts and therefore π was entitled to her day in court. The court reversed the dismissal of the complaint.
(3) Aside on Determination of Duty of Good Faith
(a) This was a longer-term relationship where contracts were in increments; therefore, there is a duty in good faith of the Dance Company to alert Ms. Vokes that she is not improving as a dancer.
i) Applying the Doctrine of Undue Influence requires the court to look closely at the transaction to determine whether it is a fair interaction – focus on fairness.
(4) Aside on Application of Duress Theory
(a) Duress theory –  Ms. Vokes was scared of losing the compliments if she did not sign up
i) Raises the question of whether “an implicit threat to withdraw flattery” can be a wrongful threat. 
ii) Answer: Depending on the psychological makeup of the victim, such a threat can leave with no reasonable alternative but to sign the contracts
iii) Different bargaining power.
(5) Aside on lines between Trade Puffing and Outright Lies
(a) All advertisements have something which could be called a promise, and might cross over into the fraud category unless people are careful – one possible solution is to send the question to a jury.
(6) Aside on Remedies
(a) Sought remedy was return of monies for lessons that were not yet used, we can assume she got that.
i) This remedy likely has little to no deterrent effect on Arthur Murray.
(1) Rather, it's likely that none of these situations (and decisions) revolutionizes the dance studio industry and how they do business –this is where the profit is in the dance studio industry, dance studios will likely just continue with what they do
(b) Consumer Protection is best achieved through other means, such as the California Dance Studio Act
i) Gives a client an automatic right to cancel and get a refund for untaken lessons at any time – bright-line rule which would have helped Ms. Vokes.
ii) Requires disclosure in some kind of bold, capital letters on key information, such as the amount per hour
iii) Allows for attorney’s fees and treble damages.
(1) Creates a “private attorney general” – encouraging the private bar to represent concerned parties.
6. Policy Arguments
a) One meaning of freedom of contract is freedom from contract.
b) Fraud and Duress are most concerned with regulation of superior bargaining power – “advantage taking”
(1) Superior Bargaining power often comes from a superior economic position
(2) Superior Position often comes from having superior information
c) If these are economic regulation cases
d) Controversy:
(1) Regulation leads to big issues – what could possibly be wrong about taking advantage from a self-interested point of view of something which you have a legal right to do
(2) Social welfare and efficiency – in Texas Gulf Sulfur there was superior bargaining power. if we were to regulate it, people would have less motivation to obtain that power
e) Mushyness
(1) It is kind of convenient to have a mushy doctrine to pull off of the shelf to say plaintiff wins without having to grapple with the difficult questions of what are the limits of the lawful exercise of a legal right – expect judges to keep them around.
D. Social Control in the guise of Seeking Choice: Choice and Form Contracts
1. McCutcheon v. David MacBrayne Ltd. (U.K., 1964)
a) Facts: π’s car was lost when ∆’s ferry boat sank, partly due to the negligence of the operator. A liability exclusion clause had been prepared, but the π had not signed it. ∆ tried to rely on previous dealings with π to have the exclusion clause implied.
b) Holding: Terms (including exclusion clauses) may be incorporated into a contract if course of dealings between the parties were "regular and consistent". What this means usually depends on the facts, however, the courts have indicated that equality of bargaining power between the parties may be taken into account.
c) Aside on Bailment Transactions
(1) Bailment Transaction – a transaction in which one party is temporarily in custody of goods belonging to another
(a) Owner of the goods is the bailor; person in custody is the bailee
(2) These are fairly common transaction, such as dry cleaning, storage, rental cars, etc.
(3) The Bailee has a responsibility to take proper care of the goods, or reimbursing the bailor if the goods are lost.
(a) This is a default term unless otherwise specified in the contract.
i) Default Term – A stipulated term which will be the term in all cases unless there is a stipulated presumption. A legal presumption rather than an individualized inquiry.
d) Aside on Implementation of Terms
(1) A signature indicates a willingness to be bound by whatever is written – in essence one waives their right to read the document.
(a) Can also be argued that one is bound when signs because that is the law.
(2) Receiving the terms expresses a willingness to be bound, even if there is no signature and the only act is accepting the document.
(a) Stems from “British Ticket Cases” – holding that if the document has terms printed, then you are bound by those terms.  The terms, or alert to the terms, must be prominent enough to alert the customer that there are terms.
i) Note that the reasonable person standard applies to existence of these terms – a blind consumer would still be bound.
e) Aside on Implied Terms
(1) There is a potential defense via an Implied Term argument
(a) Implied Term – based upon previous transactions, the buyer should be aware that the previous terms apply.
(2) It is inherently linked to the Course of Dealing Argument
(a) Course of Dealing Argument – the buyer should have expected to sign a risk note, and therefore by shipping expressed a willingness to be bound by whatever the risk note had stated.
(3) This argument fails in the immediate case because of a lack of a consistent mode of business
(a) The argument would only apply if the ∆ can prove that the buyer is aware of the term.
i) Many rationales supporting the need for signatures in counter to the Implied Terms argument
(1) Course of dealing is defined in UCC § 1-303 (b)
(a)  A "course of dealing" is a sequence of conduct concerning previous transactions between the parties to a particular transaction that is fairly to be regarded as establishing a common basis of understanding for interpreting their expressions and other conduct.
f) Aside on Modifications to the Contract
(1) Had the release been signed at some point after the initial contract, it would have been a modification to the contract without consideration. Raises the questions of whether that modification is enforceable.
(a) The answer is an interpretation of how far the British ticket cases could go.
g) Aside on the Standard Form Contract
(1) This case establishes the ease of creation of a standard form contract, more specifically offer and acceptance. 
(2) The rules are very favorable to the drafting party. (This is typically the seller.)
(a) Hypothetically, a seller could just get a signature or hand over a document that looks contractual at the time money is paid and your terms ill govern even though they are not read.
(3) Is this a fair rule?
(a) It delegates lawmaking power to one individual – the “Blank Check Argument”
i) By acknowledging that the terms of a contract govern, we allow the parties to make their own law because of consent.
(b) Even if this a problem which needs fixing, outlawing standard form contracts is not likely the answer.
h) Aside on Insurance
(1) Liability for negligence is typically insured against – to bicker about responsibility is to bicker about who should take out the insurance.
2. Yauger v. Skiing Enteprises, Inc. (Wisconsin, 1996)
a) Facts: π signed an application for a family ski pass which stated that there were certain inherent risks in skiing and that it was agreed that ∆ would be held harmless on account of any injury incurred by the signatory or his family member on the ski resort premises. π’s daughter died from injuries sustained when she allegedly collided with the concrete base of a chair lift tower at the end of a ski run. 
b) Holding: As a matter of law, the waiver was void as against public policy and, therefore, the clause did not bar π’s claim against ∆. The waiver failed to clearly, unambiguously and unmistakably inform the signer that he was waiving all claims against ∆ due to its negligence, where it did not use the word "negligence" and the term "inherent risks in skiing" was ambiguous. In addition, the form failed to clearly and unequivocally communicate to the signer the nature and significance of the document being signed, where the form was entitled "application" and there was nothing conspicuous about the paragraph containing the waiver.
c) Aside on Disclaiming Negligence
(1) In disclaiming negligence, the word “Negligence” must be used.
(2) However, most that negligence cannot be disclaimed for public policy – it is bad to allow such disclaimers.
(a) Skiing is the exception.
(b) In Medical Malpractice, such disclaimers are signed, but not typically used or relied upon.
(3) This is a bright line rule about what one needs to do, but its tangible impact is minimal.
3. ProCD, Inc. v. Zeidenberg (Wisconsin, 1996)
a) Facts: ∆ included a shrink-wrap license in its packaged software. ∆ also chose to discriminate in its pricing of the software between commercial and non-commercial users. π purchased a consumer package of the software, but chose to ignore the license restricting its use to non-commercial purposes and attempted to create a database. Seeking to enforce the license, ∆ filed for an injunction. 
b) Holding: The license was to be treated as an ordinary contract accompanying the sale of products. While the terms of the license were included within the package, its terms afforded the purchaser an opportunity to review the product and its terms before being bound. Since the license agreement was a two-party contract, it was not equivalent to the rights of copyright.
c) Aside on Background:
(1) Case is based in copyright law – the majority of what is on any software product can be copyrighted. This prohibits transfer of the information contained in the software program. However, questions arise when that information is “public domain” information, such as names and telephone numbers:
(a) Feist Publ'ns, Inc. v. Rural Tel. Serv. Co. (Supreme Court, 1991)
(b) Facts: ∆ sued π for copyright infringement because π had used information contained in its white pages in the compilation of its own directory.
(c) Holding: Selection, coordination, and arrangement of ∆'s white pages did not satisfy the minimum constitutional standards for copyright protection. Specifically, the court found that ∆'s white pages, which contained only factual information, i.e., phone numbers, addresses, and names listed in alphabetical order, lacked the requisite originality because ∆ had not selected, coordinated, or arranged the non-copyrightable facts in any original way.
(d) This holding essentially stated that names and numbers were public domain, and not subject to copyright.
(2) ProCD submits a contract in place of a copyright – the inclusion of a standard form contract whereby the consumer purchaser agreed to not transfer the property. This leads to two issues:
(a) If data is public information, can a person contract to “tie their hands”?
i) Holding: Nothing in the copyright act precludes a party from agreeing to lesser rights than the acquirer of the data would have under the copyright.
ii) This holding is accepted as the interpretation of the copyright act, and software producers use it extensively – software is typically licensed rather than sold, thereby extending the rights that a copyright normally provides.
(b) How does one make a contract online? 
i) Holding: No bright line rule established; several other options explored.
d) Aside on the Formation of Contracts
(1) ∆ argues that the contract was made at the cash register, when he had not seen any terms.  Rather, he had just been alerted to the existence of terms by 6-point type on the side of the box.
(a) The trial court accepts this argument, and relying on UCC §§ 2-207 and 2-209, states that in order for a modification to become effective there must be clear agreement to the modification. 
i) UCC § 2-207. Additional Terms in Acceptance or Confirmation.
(1) A definite and seasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms.
(2) The additional terms are to be construed as proposals for addition to the contract. Between merchants such terms become part of the contract unless:
(a) the offer expressly limits acceptance to the terms of the offer;
(b) they materially alter it; or
(c) notification of objection to them has already been given or is given within a reasonable time after notice of them is received.
(3) Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the parties do not otherwise establish a contract. In such case the terms of the particular contract consist of those terms on which the writings of the parties agree, together with any supplementary terms incorporated under any other provisions of this Act.
ii) UCC § 2-209. Modification, Rescission and Waiver.
(1) An agreement modifying a contract within this Article needs no consideration to be binding.
(2) A signed agreement which excludes modification or rescission except by a signed writing cannot be otherwise modified or rescinded, but except as between merchants such a requirement on a form supplied by the merchant must be separately signed by the other party.
(3) The requirements of the statute of frauds section of this Article (Section 2-201) must be satisfied if the contract as modified is within its provisions.
(4) Although an attempt at modification or rescission does not satisfy the requirements of subsection (2) or (3) it can operate as a waiver.
(5) A party who has made a waiver affecting an executory portion of the contract may retract the waiver by reasonable notification received by the other party that strict performance will be required of any term waived, unless the retraction would be unjust in view of a material change of position in reliance on the waiver.
(b) Because of a lack of agreement, the modified terms would just drop out.
(2) Appellate Judge Easterbrook accepts the converse argument, rationalizing under UCC § 2-204 (1)
(a) He claims that there is a 30-day window in which to repudiate if one does not agree with the terms.
i) UCC § 2-204. Formation in General.
(1) A contract for sale of goods may be made in any manner sufficient to show agreement, including conduct by both parties which recognizes the existence of such a contract.
(2) An agreement sufficient to constitute a contract for sale may be found even though the moment of its making is undetermined.
(3) Even though one or more terms are left open a contract for sale does not fail for indefiniteness if the parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy.
ii) An offer under § 2-204 can stipulate the method of acceptance.
(b) This interpretation of § 2-204 is problematic. 
i) Hypothetical Critique: An agreement to buy a laptop for $200; if the seller ties shoes in the morning then the offer will have been accepted.
ii) Therefore, how can this constitute valid acceptance without knowing that the user had read, considered, and followed the terms?
e) Aside on Standard Form Contracting Online
(1) Online contracting is the most common form of standard form contracting
4. Hill v. Gateway 2000, Inc. (Wisconsin, 1997)
a) Facts: The π ordered a computer from the ∆. Dissatisfied with its performance, they filed an action against the ∆, which alleged various claims. The ∆ sought enforcement of the arbitration agreement contained in the materials they shipped to the π. 
b) Holding: Remanded, and the trial court was directed to compel arbitration. Under a provision of the Federal Arbitration Act, an arbitration agreement was enforceable save upon such grounds as existed at law or in equity for the revocation of a contract. Moreover, that provision of the FAA was inconsistent was any requirement that an arbitration clause be afforded prominence. Furthermore, the court stated that a contract did not have to be read in order for it to become effective and that the terms inside a box of software were binding on a consumer who subsequently used it. The court found that rationale was also appropriate to the π and, therefore, concluded that they were bound by the arbitration clause.
c) Aside on Background:
(1) This was a phone order transaction – the product arrived via mail. Inside the box there were contract terms.  Issue focuses on dispute resolution process
(a) Based in a complaint that Gateway was “passing off” a computer of a lesser capacity as a computer of a higher capacity.
(2) Enforcement requires an assumption that the π’s saw the terms in the box.
(a) Issues with the enforcement of this arbitration clause came to issue later – would have requried filing in Paris with $4,000 deposit.
(b) The terms were later declared unconstitutional.
d) Aside on Formation of the Contract
(1) The contract was formed when the credit card was transmitted over the phone – the terms were contained in the box to be shipped.
(2) Acceptance was presented based upon a failure to return the item within 30 days.
(a) Done by citing ProCD as the precedent.
(3) This introduces Easterbrook’s Rolling Contract Theory
(a) Rolling Contract Theory – A first contract was made, but the acceptance can disappear until the acceptance of the second contract; also referred to as the Disappearing Acceptance Doctrine
i)  This doctrine focuses on the consumer’s ability to return the product if they do not like the terms.
(1) This could be read to suggest that a produce can be returned if one does like the terms – a “Pay Now, Terms Later” Contract
e) Aside on Pay Now, Terms Later contracts.
(1) While this result is well-defended, Easterbrook’s analysis is not so popular.
(a) When terms are up-front
i) If the terms are present at the time the contract is formed, then if they are signed they govern (see McCutcheon)
ii) If a document is transferred at the time the contract is formed, it will govern – see the British Ticket Cases
(1) Transferring a document is supposed to create notice for the consumer that the terms in the document exist, a “required noticeability”
(a) Some stated, like Wisconsin, required bold disclosure.
(2) Pay Now, Terms Later
(a) Most of these contracts involve some kind of internet involvement. Several methods by which agreement is obtained exist:
i) Click-Wrap
(1) A situation in which a buyer cannot proceed to order something without clicking.
(2) In Click-Wrap situations, cases uniformly accept the click-wrap as an agreement by the consumer to the terms.
(a) There is potentially an argument to be made regarding the difficulty of seeing the terms before accepting.
ii) Browse-Wrap
(1) A situation in which a buyer has a screen in-front of them which provides a lot of information, and offers a link to terms and conditions.  In order to proceed to order something, must click something which says “I want to continue...”
(2) Cases mostly accept these, but depends largely on how noticeable the terms and conditions are.
iii) Shrink-Wrap
(1) A situation in which a product is purchased and the terms are in the box. Can also apply to phone orders.
(2) There is less consistency in these situations, a battle surrounding whether Easterbrook’s analysis applies.
iv) Modifications
(1) Increasingly, during a long-term relationship a seller/merchant wants to modify the terms.  These terms will typically state that a further use is deemed to be acceptance.
(a) For software, agreeing to modifications can be accomplished by posting a change on the website and continued use of the software.
v) What should be the rule?
(1) One likely rule is the Bundling Theory 
(a) Bundling Theory – suggests that the contract terms are in fact just a part of the product.
(b) This is applicable because consumers are not expected to understand the intricacies, people just get a product.  If they don’t like that product, they will not return to it.
(2) Supposedly, the market will respond to bad terms.
(a) But this fails to provide individual justice to the individual person.
(b) How can a buyer reject?
i) Easterbrook’s theory suggests that if you cannot return the product, it may not constitute acceptance.
f) Aside on Legislative Responses
(1) There was an attempt to deal with these sorts of form by contract by legislation – UCITA
(a) This legislation was only passed in VA and MD.
(2) A proposed revised UCC Article 2, but this was killed by Gateway
5. C & J Fertilizer, Inc. v. Allied Mut. Ins. Co.
a) Facts: π operated a fertilizer plant that he insured against burglary under the policies issued by ∆. When the plant was broken into ∆ refused to pay for the loss and π brought an action to recover for the loss. ∆ argued that the break in did not comport with the definition of "burglary" in the policy, which envisaged a violent breaking that left a visible mark or physical damage to the door. The lower court found on behalf of ∆. On appeal, π claimed relief under the doctrine of reasonable expectations, implied warranty, and unconscionability. 
b) Holding: The court reversed the lower court's decision, holding that interpretation was a matter to be determined by the court and that the meaning of the word in the policy differed widely from its legal or normal meaning. The court held that π was entitled to a judgment in his favor because the provision of the policy was unconscionable and departed from the reasonable expectation of an ordinary person.
c) Aside on Portia-Like Arguments
(1) Portia-Like Arguments – finding a technical interpretation of a contract that is contrary to the intent of the writer of the contract.
(2) There is a second argument to be made with insurance contracts when they are purchased in pay now, terms later situations: 
(a) The burglary that was endured was a burglary under layman’s terms
(b) As acceptance came from 30-day continued use without recusal, there exists a timing argument that the new policy came too late and there was no acceptance of the modified terms.
d) Aside on Doctrine of Reasonable Expectations
(1) Doctrine of Reasonable Expectations –  the objectively reasonable expectations of applicants and intended beneficiaries regarding the terms of insurance contracts will be honored even though painstaking study of the policy provisions would have negated those expectations
(a) In this case, expectations would have come from talking to the agent.
(b) Llewellyn suggests that what is agreed to are the dickered terms, not the boilerplate terms.
i) This means that there is a blanket assent to boilerplate terms, excluding unreasonable or indecent terms which do not alter or eviscerate the reasonable meaning of the dickered terms.
ii) Based upon this statement, it is a directly opposite of the Parole Evidence Rule.
(2) Comes from Restatement (2d) §211(3)
(3) This as a doctrine is not unusual, but only applied to insurance companies, and is a 50/50 split among the states. (Excluding AZ, who applies it all the time)
e) Aside on Application of Portia-Like Arguments to Insurance Companies
(1) Llwewllyn agrees with the result, but such techniques don’t work for three reasons
(a) They rest on the assumption that the clauses are permissible in purpose and content, thereby re-inviting the draftsman to respond to the attack – the contract would just be redrafted with a different clause
(b) These results don’t face the issue, and therefore fail to accumulate experiences or authority in the needed directions (marking out the minimum decencies that a court will insist upon) – parties don’t get an opinion about what the courts insist upon as definitions
(c) Embarrass later efforts to get at the true meaning of those wholly legitimate contracts and clauses which call for their meaning – the precedent might frustrate later efforts.
(2) These passages form the legislative history behind unconscionability
(a) § 2-302. Unconscionable contract or Term.
i) If the court as a matter of law finds the contract or any term of the contract to have been unconscionable at the time it was made the court may refuse to enforce the contract, or it may enforce the remainder of the contract without the unconscionable term, or it may so limit the application of any unconscionable term as to avoid any unconscionable result.
ii) If it is claimed or appears to the court that the contract or any term thereof may be unconscionable the parties shall be afforded a reasonable opportunity to present evidence as to its commercial setting, purpose, and effect to aid the court in making the determination.
E. Warranty, Disclaimers, and Remedy Limitations: The UCC Pattern
1. Warranty as a Tool to Guard Expectations
a) Express Warranties 
(1) 2-313
b) Implied Warranties
(1) 2-314, 2-315
c) 2-202 / 2-313(1) are the same as 2-316(2) / 2-314 & 2-315
2. Conspicuous Disclaimers and Conscionable Remedy Limitations
a) Hunt v. Perkins Machinery Co., Inc. (Massachusettes, 1967)
(1) Facts: π  filed an action for breach of an implied warranty of merchantability and breach of an implied warranty of fitness for a particular purpose against ∆ relating to the return of a boat engine that smoked.  π removed the engine after a series of mechanical problems that were never corrected by ∆. π conceded that the seller's disclaimer of warranties on the original purchase order would have been effective if the disclaimer language would have been on the face of the purchase order or referred to on the face of the order.
(2) Holding: Uniform Commercial Code excluded the implied warranty of merchantability, under  § 2-314, and the implied warranty of fitness for a particular purpose, under § 2-315, for writings that were conspicuous. The test under § 2-316(2) was whether a reasonable person against whom the disclaimer was to operate ought to have noticed it. The bold face printed on the front of the purchase order was not worded to call attention to the language on the back of the form The language was naturally concealed because the words were part of a pad of paper when the π signed the paper. 
(3) Aside on Implied Warranties
(a) Warranty – A term that we use to refer to a promise from a seller respecting the quality of the good transferred.
(b) Implied Warranty – Warranty terms which are implied rather than in words.
i) These are default terms in a contract.
(c) Implied Warranties are defined within the UCC
i) UCC § 2-314. Implied Warranty: Merchantability; Usage of Trade.
(1) Unless excluded or modified (Section 2-316), a warranty that the goods shall be merchantable is implied in a contract for their sale if the seller is a merchant with respect to goods of that kind. Under this section the serving for value of food or drink to be consumed either on the premises or elsewhere is a sale.
(2) Goods to be merchantable must be at least such as
(a) pass without objection in the trade under the contract description; and
(b) in the case of fungible goods, are of fair average quality within the description; and
(c) are fit for the ordinary purposes for which such goods are used; and
(d) run, within the variations permitted by the agreement, of even kind, quality and quantity within each unit and among all units involved; and
(e) are adequately contained, packaged, and labeled as the agreement may require; and
(f) conform to the promise or affirmations of fact made on the container or label if any.
(3) Unless excluded or modified (Section 2-316) other implied warranties may arise from course of dealing or usage of trade.
ii) § 2-315. Implied Warranty: Fitness for Particular Purpose.
(1) Where the seller at the time of contracting has reason to know any particular purpose for which the goods are required and that the buyer is relying on the seller's skill or judgment to select or furnish suitable goods, there is unless excluded or modified under the next section an implied warranty that the goods shall be fit for such purpose.
(d) Disclaiming Implied Warranty of Merchantability
i) Requires an agreement that the warranty is disclaimed.
ii) § 2-316. Exclusion or Modification of Warranties.
(1) Words or conduct relevant to the creation of an express warranty and words or conduct tending to negate or limit warranty shall be construed wherever reasonable as consistent with each other; but subject to the provisions of this Article on parol or extrinsic evidence (Section 2-202) negation or limitation is inoperative to the extent that such construction is unreasonable.
(2) Subject to subsection (3), to exclude or modify the implied warranty of merchantability or any part of it the language must mention merchantability and in case of a writing must be conspicuous, and to exclude or modify any implied warranty of fitness the exclusion must be by a writing and conspicuous. Language to exclude all implied warranties of fitness is sufficient if it states, for example, that "There are no warranties which extend beyond the description on the face hereof."
(3) Notwithstanding subsection (2)
(a) unless the circumstances indicate otherwise, all implied warranties are excluded by expressions like "as is", "with all faults" or other language which in common understanding calls the buyer's attention to the exclusion of warranties and makes plain that there is no implied warranty; and
(b) when the buyer before entering into the contract has examined the goods or the sample or model as fully as he desired or has refused to examine the goods there is no implied warranty with regard to defects which an examination ought in the circumstances to have revealed to him; and
(c) an implied warranty can also be excluded or modified by course of dealing or course of performance or usage of trade.
(4) Remedies for breach of warranty can be limited in accordance with the provisions of this Article on liquidation or limitation of damages and on contractual modification of remedy (Sections 2-718 and 2-719).
iii) In the immediate case, the implied warranty was successfully disclaimed, but it was on the back of the form. So, the question became one of whether there was sufficient language indicating that the terms were on the back.
iv) If there was an Implied Warranty of Merchantability, was the machine merchantable in the immediate case?
(1) Unlikely – not fit for the ordinary purpose for which such goods are used.
(e) Would such terms as in the immediate case have passed muster?
i) It’s likely; notable because the terms comply with:
ii) UCC § 1-201. GENERAL DEFINITIONS
(1)  (10) "Conspicuous", with reference to a term, means so written, displayed, or presented that a reasonable person against which it is to operate ought to have noticed it. Whether a term is "conspicuous" or not is a decision for the court. Conspicuous terms include the following:
(a) a heading in capitals equal to or greater in size than the surrounding text, or in contrasting type, font, or color to the surrounding text of the same or lesser size; and
(b) language in the body of a record or display in larger type than the surrounding text, or in contrasting type, font, or color to the surrounding text of the same size, or set off from surrounding text of the same size by symbols or other marks that call attention to the language.
iii) Another requirement is that disclaimers use the term merchantability
(1) Points out an anomaly with the UCC – it fails to utilize plain english.
b) Most sellers want to limit the remedies for breach of the limited warranty for two reasons:
(1) Provide no consequential damages in any event
(a) Want to keep the buyer out of Buyer’s Heaven
c) § 2-719. Contractual Modification or Limitation of Remedy.
(1) Subject to the provisions of subsections (2) and (3) of this section and of the preceding section on liquidation and limitation of damages,
(a) the agreement may provide for remedies in addition to or in substitution for those provided in this Article and may limit or alter the measure of damages recoverable under this Article, as by limiting the buyer's remedies to return of the goods and repayment of the price or to repair and replacement of non-conforming goods or parts;  and
i) “agreement can limit remedies”
(b) resort to a remedy as provided is optional unless the remedy is expressly agreed to be exclusive, in which case it is the sole remedy.
i) “stating a limited remedy is optional unless it is made expressly the exclusive remedy”
(2) Where circumstances cause an exclusive or limited remedy to fail of its essential purpose, remedy may be had as provided in this Act.
(a) “essential purpose is the problematic language; the seller’s goal is to use this section to limit warranties”
i) Courts have defined limited warranty to the extent that a seller selects repair as limited remedy, and the repairs don’t work, the buyer is due relief. 
ii) Therefore, essential purpose – give the buyer some meaningful remedy.
(b) Murray v. Holiday Rambler
i) Facts: Purchasers bought a RV that required substantial repairs within the first few months of the purchase. The purchasers later revoked the acceptance of the RV and filed suit for damages. The manufacturer argued that the limited express warranty prevented the purchasers from revoking acceptance of the RV.
ii) Holding:  The court noted that the predelivery agreement signed by the purchasers contained a warranty that the RV was free of defects at the time of delivery and that it limited the purchasers' remedies to repair or replacement of defective parts. The court found that under Wis. Stat. § 402.608, the purchasers could have revoked acceptance of the RV after they allowed the manufacturer a reasonable time to repair the defects. The court found that the jury determined that the purchasers had cause to revoke acceptance of the RV, and that special verdict questions revealed that the RV was delivered defective, that the defects impaired the value of the RV, and that the repairs were not made as required by the limited warranty. The court found that the purchasers were not entitled to loss of use damages because they failed to show how much use would have been made of the RV if not for the defects.
(3) Consequential damages may be limited or excluded unless the limitation or exclusion is unconscionable.  Limitation of consequential damages for injury to the person in the case of consumer goods is prima facie unconscionable but limitation of damages where the loss is commercial is not.
(a) “Consequential Damages may be excluded unless unconscionable” /
(b) Chatlos Systems, Inc. v. National Cash Register Corp. (NCR Corp.)
i) Facts: Plaintiff had a lease arrangement with a bank for a computer system sold to the bank by defendant computer company. Plaintiff maintained a system service agreement with defendant. After numerous problems with the system's functions, plaintiff brought suit against defendant for breach of warranty.
ii) Holding: Affirming the district court's imposition of liability on defendant and remanding for redetermination of damages, the court held that the district court's conclusions on warranties, breach, fraud, and punitive damages were not erroneous; a contractual limitation on damages was unenforceable and did not preclude recovery for breach of warranty where defendant's delay in providing plaintiff with a fully operational computer made the corrective remedy ineffective; the consequential damages disclaimer in the contract was effective, valid, and not unconscionable; and the district court's determinations on factors used to compute other items of damage were in error, because market value considerations should have been the starting point.
(4) Reconciling the two viewpoints
(a) Fiorito Bros., Inc. v. Fruehauf Corp.
i) Facts: Defendant sought review of an order of the district court entering judgment in plaintiff's favor following a jury trial upon the essential function of two dump truck bodies.
ii) Holding: The appeals court affirmed the district court's decision, holding that the district court correctly found as a matter of law that defendant's repair and replacement clause failed its essential purpose. The appeals court held that under Wash. Rev. Code § 62A.2-719, a repair and replacement clause was valid so long as it fulfilled the "essential purpose" when the buyer sought to enforce it. According to the appeals court, unreasonable delays in repairing or inability to repair a product where the manufacturer promised such repairs caused a limited remedy to "fail of its essential purpose." The appeals court further held that the failure of defendant's limited remedy clause made consequential damages available to plaintiff pursuant to § 62A.2-719(2).
(b) Based upon these cases, the conventional makeup is to disclaim implied warranties and limited warranties in the same sentence.
3. Parole Evidence, Warranties, and Standard Forms
a) Boud v. SDNCO, Inc.
(1) Facts: The buyer claimed that the district court erred in ruling that the photograph and caption in the sales brochure did not amount to an express warranty. He maintained that the district court should have found that the corporation engaged in deceptive sales practices in violation of Utah Code Ann. § 13-11-4. The appellate court found that the brochure did not provide an express warranty. The photograph and caption were not objective or specific enough to quality as either facts or promises; the statements made in the caption were merely opinions. Because the photograph did not make any factual representations with respect to the problems alleged by the buyer, it did not create an express warranty on which the buyer could sustain his claims. 
(2) Holding: The buyer disclaimed any express warranty that might have been created during the negotiation process by signing the written sales agreement. The fact that the buyer was motivated to sign the sales agreement in order to obtain a favorable price did not implicate duress. The contract was supported by consideration when the buyer signed the contract, as he became entitled to delivery of the yacht and coverage under the limited warranty.
(3) Aside on Express Warranties: 
(a) § 2-313. Express Warranties by Affirmation, Promise, Description, Sample.
i) In this section, "immediate buyer" means a buyer that enters into a contract with the seller.
ii) Express warranties by the seller to the immediate buyer are created as follows:
(1) Any affirmation of fact or promise made by the seller which relates to the goods and becomes part of the basis of the bargain creates an express warranty that the goods shall conform to the affirmation or promise.
(2) Any description of the goods which is made part of the basis of the bargain creates an express warranty that the goods shall conform to the description.
(3) Any sample or model that is made part of the basis of the bargain creates an express warranty that the whole of the goods shall conform to the sample or model.
iii) It is not necessary to the creation of an express warranty that the seller use formal words such as "warrant" or "guarantee" or that the seller have a specific intention to make a warranty, but an affirmation merely of the value of the goods or a statement purporting to be merely the seller's opinion or commendation of the goods does not create a warranty.
iv) Any remedial promise made by the seller to the immediate buyer creates an obligation that the promise will be performed upon the happening of the specified event.
(b) Express warranties require an assertion of fact rather than an expression of opinion that the seller has made – therefore, trade puffing walks a fine line.
i) Requires extra consideration under the ‘basis of the bargain’ subsection
(1) Basis of the bargain should be evaluated under the Hawkins v. McGee Objective standard: whether it’s trade puffing or an affirmation of fact.
(c) Express warranties can be ‘disclaimed’, but they are in fact not actually being disclaimed.
i) Rather, the Parole Evidence Rule forbids introduction of Express Warranties based upon Prior Agreement that contradicts the writing
(4) Aside on Parole Evidence Rule
(a) Parol Evidence Rule – terms which are agreed to may not be contradicted by a prior agreement.
i) In this case, it means that if the language of the brochure suggests that there is an express warranty, it may contradict the written contract which says there are no express warranties.
(b) The rule operates as a disclaimer based upon previous agreements – “can’t introduce evidence of this express warranty” rather than “the express warranty is void”
(c) The Parole Evidence Rule applies to exclude evidence of express warranties or terms that contradict a writing which is intended to be the final writing of agreement, or contract.
i) If the evidence is of a prior written, contemporaneous written, or oral agreement, it leaves open language tending to suggest a quality which will be the final product itself.
ii) This rule protects the seller from a salesperson’s statements about goods, including advertising literature – means that sellers like this rule.
(d) Fraud is in many jurisdictions a huge exception to the parole evidence rule.
(e) § 2-202. Final Expression in a Record:  Parol or Extrinsic Evidence.
i) Terms with respect to which the confirmatory records of the parties agree or which are otherwise set forth in a record intended by the parties as a final expression of their agreement with respect to such terms as are included therein may not be contradicted by evidence of any prior agreement or of a contemporaneous oral agreement but may be supplemented by evidence of:
(1) course of performance, course of dealing, or usage of trade (Section 1-303);  and
(2) consistent additional terms unless the court finds the record to have been intended also as a complete and exclusive statement of the terms of the agreement .
ii) Terms in a record may be explained by evidence of course of performance, course of dealing, or usage of trade without a preliminary determination by the court that the language used is ambiguous.
b) Regulating Warranties in Consumer Transactions
F. Unconscionability
1. § 2-302. Unconscionable contract or Term.
(1) If the court as a matter of law finds the contract or any term of the contract to have been unconscionable at the time it was made the court may refuse to enforce the contract, or it may enforce the remainder of the contract without the unconscionable term, or it may so limit the application of any unconscionable term as to avoid any unconscionable result.
(2) If it is claimed or appears to the court that the contract or any term thereof may be unconscionable the parties shall be afforded a reasonable opportunity to present evidence as to its commercial setting, purpose, and effect to aid the court in making the determination.
2. The First Cases
a) Williams v. Walker-Thomas Furniture Co.
(1) Facts: The buyers entered into installment contracts with the furniture company for the sale of furniture. The buyers defaulted on payments that were due to the company, and the district court granted judgment in favor of the company. On appeal, the buyers contended that their contracts with the company were unenforceable due to unconscionability. 
(2) Holding: After noting both that Congress had enacted D.C. Code Ann. § 2-302 (Supp. 1965) of the Uniform Commercial Code and that a court had authority to refuse to enforce a contract found to be unconscionable at the time it was made, the court reviewed the contract to consider the contract's terms in light of the general commercial background and the commercial needs of the particular trade or case. The court noted, however, that neither the trial court nor the appellate court made findings on the possible unconscionability of the contracts, so, because the record was insufficient for the court to decide the issue as a matter of law, the cases were remanded to the trial court for further proceedings.
(3) Aside on Repossession
(a) In order to legally repossess, need to bring a cause of action to show that you are legally entitled to the item.
(b) Walker-Thomas decides to go after Ms. Williams for whatever reason; the items sought were of little value.  Why?
i) Wanted to send a signal: if you’re behind on payments you had better watch out
ii) Ms. Williams would pay the most for these things because they’re her things.
iii) Ms. Williams may be able to rely on some other party to bail her out.
(4) Aside on Unconscionability
(a) Two-part test:
i) Procedural Unconscionability: Absence of meaningful choice
ii) Substantive Unconscionability Unfair terms
b) Jones v. Star Credit Corp.
(1) Facts: Plaintiffs, husband and wife welfare recipients, agreed to purchase a home freezer unit from defendant retailer for $ 900. With the addition of time credit charges, credit life insurance, credit property insurance, and sales tax, the purchase price totaled $ 1234. Plaintiffs paid $ 619 toward their purchase, but defendant claimed that with various added credit charges, there was a balance due of $ 819. The trial court established that the freezer unit, when purchased by plaintiffs, had a maximum retail value of approximately $ 300.
(2) Holding: under the circumstances, the sales agreement was unconscionable within the meaning of the Uniform Commercial Code, U.C.C. § 2-302 (1964). The court held that defendant was amply compensated, and that the sales agreement was to be reformed and amended by changing the payments called for therein to equal the amount already paid by plaintiffs.
(3) Aside on Procedural Unconscionability
(a) Absence of meaningful choice can come from one’s life circumstances – being poor.
i) A term which is not a fine print term can still produce procedural unconscionability because of the limited life circumstances of the victim.
(4) Aside on Rent-to-Own
(a) Buyer never actually buys the furniture; rents for a certain period with the agreement to terminate with no further obligation at the end of the period providing that the goods are still in good condition.
(b) Contrast to auto sale:
i) Buyer often responsible for a deficiency (what’s left over)
(c) Truth-in-Lending legislation mandated that creditors expose prominently the annual percentage rate and total finance charge
3. Evaluating Unconscionability
a) Arthur Leff, Unconscionability and the Crowd –  Consumers and the Common Law Tradition
(1) Suggests that unconscionability won’t change the marketplace –
(a) Anytime there is a ruling about a clause, merchants will just change the clause and continue on.  
(b) This is because there are so few bright line rules about unconscionability
(c) This has proven to be correct
i) Few consumer victories; more often settlements to avoid precedent
(2) Leff suggests that legislation could fix this
(a) Bright line rules would simplify things.
(b) There are obvious problems to relying on legislatures
(3) Judicial conclusion?
(a) Judiciary has not been able to come to a consensus
i) “Cooling Out Concerns” – if it looks like the court will be able to create bright line rules, the legislature will not do anything
ii) Court have an important role of telling things they way they are; judges are ‘secular priests’ who have a lot of influence n what people think is good or bad if the judge can say that this is what the law demands
(1) However, judges’ humanity may take control of their responses; mushy doctrines are helpful for this reaosn
4. Unconscionability and Consumer/Employee Arbitration Agreements
a) Arbitration is based entirely upon the legal creation of a contract
(1) Without a contract to arbitrate, there would be no arbitration
(2) Typically based upon the rules of an arbitration provider
(a) Rules are almost different from litigation
i) Notably, provide for no appeals.
ii) However, a party can challenge a ruling in court on very limited grounds
(3) Can be either pre-dispute or post-dispute
(a) Post-dispute: “original” agreements whereby the parties meet and agree to arbitrate
(b) Pre-dispute: ubiquitous, and made when the contract is signed
(4) Legal background is entirely in the Federal Arbitration Act
(a) General point to know: arbitration agreements cannot be rendered invalid for any reason except those which render contracts void
i) Statutes which name arbitration specifically will be thrown out.
(5) Arbitration and Unconscionability
(a) Doctor's Assocs. v. Casarotto
i) Facts: Petitioner, a corporation that was a national franchiser of a chain of restaurants, entered into a franchise agreement with respondent franchisee. The agreement permitted respondent to open a restaurant in Montana. The franchise agreement stated that all contract controversies would be settled by arbitration. Respondent subsequently filed suit against petitioner and its agent in Montana state court alleging state law contract and tort claims relating to the franchise agreement. Petitioner successfully demanded arbitration of those claims pursuant to the contract agreement and the Federal Arbitration Act (Act), 9 U.S.C.S. § 2. That judgment was reversed by the court below upon its finding that Mont. Code Ann. § 27-5-114(4) rendered the agreement's arbitration clause unenforceable because the arbitration clause did not appear underlined on the first page of the agreement. 
ii) Holding: The judgment for petitioner was reversed and remanded based on the court's holding that Montana's first-page notice requirement, which specifically governed only contracts subject to arbitration, conflicted with § 2 of the Act and was therefore displaced by the Act.
(b) Procedural Unconscionability:
i) If the clause is buried in a standard-form contract, or in a stand-alone clause, or if presented on a take it or leave basis, this is enough.
ii) Other courts want evidence that consumer was entering into an agreement where there was no practical option to say no.
(c) Substantive Unconscionability:
i) Focuses cost of arbitration, location of arbitration, inconvenience of arbitration
(d) Standard of Bilaterality – it is unconscionable for the clause to require the little guy to go to arbitration, but not requiring the big guy to go to arbitration. all agreements must be two-sided.
i) This has created a problem for frequent users of arbitration.
b) Shroyer v. New Cingular Wireless Servs.
(1) Facts: After the merger, the customer entered into an agreement with corporation 3 for cellular phone service. The agreement contained a binding arbitration clause with a class arbitration waiver. 
(2) Holding: Reversing the district court's grant of a motion to compel arbitration under the Federal Arbitration Act (FAA), 9 U.S.C.S. § 4, the court held that the agreement, which contained a nonseverability clause, was both procedurally and substantively unconscionable and, therefore, unenforceable under 9 U.S.C.S. § 2. Under California law, the arbitration clause was unconscionable because (1) the agreements for cellular phone services were consumer contracts of adhesion; (2) corporation 3 had substantially greater bargaining power; and (3) the complaint alleged that the party with the superior bargaining power had carried out a scheme to deliberately cheat large numbers of consumers out of individually small sums of money. Further, the finding that the waiver was unconscionable was not preempted by the FAA as the FAA did not bar courts from applying generally applicable state contract law principles and refusing to enforce an unconscionable class action waiver in an arbitration clause
(3) Related Case
(a) Szetela v. Discover Bank
i) Facts: The individual received an amendment to the cardholder agreement in a bill stuffer, and under the language of the amendment, he was told to "take it or leave it." The amendment required arbitration of all claims and prohibited class actions. The individual argued that the arbitration agreement, to the extent it prohibited class treatment of small individual claims, was unconscionable and unenforceable. The individual alleged practices .,/by the bank that resulted in cardholders being improperly charged fees for exceeding their credit limits and incurring other penalties
ii) Holding: Creation of a 3-part test to determine unconscionability – (1) it is a consumer contract of adhesion (2) setting in which disputes between the contracting parties predictably involve small amounts of damages (3) whether it is alleged that the party with superior bargaining power has carried out a scheme to deliberately cheat large numbers of consumers out of individually small sums of money.
c) Brower v. Gateway 2000
(1) Facts: The purchasers alleged deceptive sales practices against the seller of computers and software products. The seller's procedure was to ship standard terms and conditions of the parties' agreement that included an arbitration clause to the purchaser. The court granted the seller's motion to dismiss based on the parties' valid arbitration agreement.
(2) Holding: The court modified the order that required arbitration before the International Chamber of Commerce because it found the cost excessive and that it deterred individual consumers from invoking the arbitration process. The arbitration clause was not invalid under U.C.C. § 2-207 because the clause was not a material alteration of an oral agreement, but rather one provision of the sole contract that existed between the parties. The contract was therefore outside the scope of § 2-207. The court held that an enforceable contract was formed only with the consumer's decision to retain the merchandise beyond the 30-day period specified in the agreement. Thus, the agreement as a whole, including the arbitration clause, was enforceable.
d) Rent-A-Center, W., Inc. v. Jackson
(1) Facts: The employee had signed an arbitration agreement that provided for arbitration of disputes arising out of his employment, including discrimination claims. The agreement also provided that the arbitrator, and not a court, had exclusive authority to resolve any dispute relating to the enforceability of the arbitration agreement. The employee argued that the arbitration agreement was unconscionable under state law. The court of appeals found that the threshold question of unconscionability was a matter for the court rather than the arbitrator.
(2) Holding: The Supreme Court held that the agreement's delegation of authority to the arbitrator to decide whether the agreement was valid was severable from the rest of the agreement, such that a challenge to the validity of the delegation provision itself was required before a court could intervene. The employee's unconscionability arguments challenged the validity of the arbitration agreement as a whole and did not challenge the delegation provision in particular. Therefore, the delegation provision had to be treated as valid under 9 U.S.C.S. § 2, and any challenge to the validity of the agreement as a whole had to be left for the arbitrator.
(3) Aside on Delegation Clauses
(a) These clauses says that an arbitrator must decide whether the arbitration agreement as a whole is valid.
i) Puts the waiver of a jury trial at stake.
(b) Court says that where there is ad delegation clause, the decision of validity is to be decided by the arbitrator with a narrow exception when the complaint is about the validity of the delegation clause.
i) This means that arbitration agreements will always contain a delegation clause.
ii) If supreme court finds them unconscionable, will begin to include unseverability clauses
(1) Suggesting that if can’t use arbitration for given action (like class action) will not want to pursue arbitration, preferable to bring in court.
