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I. The Legislative and Judicial Functions
A. Interpretation of Statutes
a) State v. Genova
(1) Facts: It was alleged that ∆ told an undercover law enforcement officer that he knew a man who had a stolen outboard motor for sale. After the officer expressed interest in buying it, ∆ arranged a meeting between the officer and the thief and the sale was completed. There was no claim that ∆ participated in taking the motor. 
(2) Holding: Based on the grammatical construction of § 943.20(1)(a) and the intent of the draftsmen, the court agreed with the State that § 943.20(1)(a) should be read in the disjunctive ("or") and not the conjunctive ("and") and thus encompassed the conduct alleged in the complaint.
(3) Rule: Statutory analysis is important in determining the elements of a crime.
B. The Role of Judge and the Jury
1. The Reliability of the Factfinding Process
2. Burdens of Proof and Their Proper Allocation
a) In re Winship
(1) Facts: Petitioner appeared on a juvenile's behalf at his adjudicatory proceeding to determine his delinquency. The juvenile had been charged with committing acts that, had they been done by an adult, would have been larceny. The juvenile court made its determination based on a preponderance of the evidence presented and ordered him to a training school for 1 1/2 years, with possible extensions to his 18th birthday. 
(2) Holding: The underlying policy of the juvenile justice system was rehabilitation, but that none of the substantive benefits of the juvenile process would be compromised by adopting the higher standard of proof. The due process clause protected an accused in a criminal prosecution against conviction except upon proof beyond a reasonable doubt of every element of the crime charged.
(3) Rule: Is there a reasonable view of the evidence by which a reasonable trier of fact could find guilt beyond a reasonable doubt on each element of the crime charged?
3. The Jury’s Function
a) United States v. Gaudin
(1) Facts: An accused was convicted in Montana for having made a series of allegedly false statements on federal loan documents in connection with a number of real estate transactions involving loans obtained from the Federal Housing Administration, an agency within the Department of Housing and Urban Development (HUD). Trial judge had instructed the jury that (1) the government had to prove that the alleged false statements were material to the activities and decisions of HUD, but (2) the issue of materiality was a matter for decision by the court, rather than the jury, and (3) the statements charged were material.
(2) Holding: ∆s are entitled to jury determination of the "materiality" element, under the due process clause, Amendment V, and the right to a jury trial provided in Amendment VI. 
(3) Rule: Materiality is always a question for the jury.
b) State v. Bjerkaas
(1) Facts: ∆ was convicted on charges of aiding and abetting the sale of cocaine via undercover officers. The trial court entered judgment upon her conviction and denied ∆'s motion for post-conviction relief. 
(2) Holding: (1) the trial court did not commit prejudicial error when it failed to consult with counsel before answering a question propounded by the jury during deliberations because the error made by the court was not prejudicial, in that the result of the trial would not have been different had the error not occurred; and (2) the trial court did not abuse its discretion in not permitting ∆ to argue jury nullification because it was not ∆'s right to argue jury nullification and the trial court had the discretion to limit the latitude of what defense counsel could argue.
(3) Rule:  Court has the authority to instruct the jury without counsel’s input / counsel cannot request jury to nullify although jury has that power.
4. Submitting an Alternative Offense as Lesser Included Offense
· § 939.66 – Conviction of included crime permitted. Upon prosecution for a crime, the actor may be convicted of either the crime charged or an included crime, but not both. An included crime may be any of the following:
· (1) A crime which does not require proof of any fact in addition to those which must be proved for the crime charged.
· (2) A crime which is a less serious type of criminal homicide than the one charged.
· (2m) A crime which is a less serious or equally serious type of battery than the one charged.
· (3) A crime which is the same as the crime charged except that it requires recklessness or negligence while the crime charged requires a criminal intent.
· (4) An attempt in violation of s. 939.32 to commit the crime charged.
a) People v. Wickersham
(1) Facts: ∆ was convicted of first degree murder, and appealed claiming that the trial court erred in failing to instruct the jury sua sponte on involuntary manslaughter and second degree murder.
(2) Holding: In California, a trial court was required to instruct sua sponte on lesser included offenses where the evidence could have justified a conviction of such offenses. With regard to voluntary manslaughter, ∆ satisfied the subjective requirement that she was under the influence of strong passion, but failed the objective requirement of sufficient provocation. Nor could ∆ establish unreasonable self-defense as this theory was inconsistent with her voluntary manslaughter defense. There was evidence to support an instruction on second degree murder, as the jury could have found that ∆ did not premeditate and acted on an unconsidered impulse. 
(3) Rule: Failure to instruct upon all included offenses denies a ∆ their constitutional right.
II. Homicide
A. The Intentional Killing
1. The Standard
· § 940.01 First−degree intentional homicide. 
· (1) OFFENSES. (a) Except as provided in sub. (2), whoever causes the death of another human being with intent to kill that person or another is guilty of a Class A felony.
a) People v. Caruso
(1) Facts: A doctor failed to return to treat ∆'s son as promised, so ∆ attacked and killed the doctor, blaming him for the death of ∆'s son. A jury convicted ∆ of murder in the first degree. 
(2) Holding: There was insufficient evidence to support a first-degree murder conviction. The court further held that there was no clear showing that ∆ had premeditated and intended the doctor's murder, but there was sufficient evidence to establish that ∆ had acted in a fit of rage when he attacked and killed the doctor. 
(3) Rule: In order to have 1° intentional murder, must prove intent.
2. The Intentional Killing Mitigated by Provocation
a) The Standard
· § 940.01 – First−degree intentional homicide. 
· 2) MITIGATING CIRCUMSTANCES.  The following are affirmative defenses to prosecution under this section which mitigate the offense to 2nd−degree intentional homicide under s. 940.05:
· (a) Adequate provocation. Death was caused under the influence of adequate provocation as defined in s. 939.44.
· (b) Unnecessary defensive force. Death was caused because the actor believed he or she or another was in imminent danger of death or great bodily harm and that the force used was necessary to defend the endangered person, if either belief was unreasonable.
· (c) Prevention of felony. Death was caused because the actor believed that the force used was necessary in the exercise of the privilege to prevent or terminate the commission of a felony, if that belief was unreasonable.
· (d) Coercion; necessity. Death was caused in the exercise of a privilege under s. 939.45 (1).
· § 940.05 – Second−degree intentional homicide. 
· (1) Whoever causes the death of another human being with intent to kill that person or another is guilty of a Class B felony if:
· (a) In prosecutions under s. 940.01, the state fails to prove beyond a reasonable doubt that the mitigating circumstances specified in s. 940.01 (2) did not exist as required by s. 940.01 (3); or
· (b) The state concedes that it is unable to prove beyond a reasonable doubt that the mitigating circumstances specified in s. 940.01 (2) did not exist. By charging under this section, the state so concedes.
(a) State v. Hoyt
i) Facts: ∆ shot her husband with a revolver. She had requested that the jury be instructed with respect to manslaughter. She objected to receipt in evidence of a written confession. She objected to testimony of police officers regarding their observations within her home after the shooting. Contended that by the evidence a jury could have entertained a reasonable doubt that she caused her husband's death without intent to kill and while in the heat of passion.
ii) Holding: If her testimony was believed, it could be found that her acts resulted from an emotional or mental disturbance produced by her husband's provocative conduct. The question would remain whether the provocation offered would have been sufficient in character and degree to cause the same result in an ordinarily constituted person. A jury might have found her guilty of heat-of-passion manslaughter and entertained a reasonable doubt of her guilt of second-degree murder. The manslaughter verdict should have been submitted.
iii) Rule: Permissible to consider ∆’s total life experience in order to justifies heat of passion (long-term battered wife) under provocation-sufficient-to-enrage-the-ordinarily-constitute-man test, “Scared for my life.”
(b) State v. Williford
i) Facts:  Annabelle Williford died from a gunshot wound to her chest inflicted by her husband, Lennon Williford. The post-mortem examination revealed that she had been shot at least four times with a .22-caliber pistol. At the time of the killing, Annabelle and Lennon were separated and Annabelle was seeing another man. Defense theory was that these facts, together with evidence of the couple's continual unhappy relationship and argument on the morning of the shooting presented a jury question as to whether Williford acted in the heat of passion and was there reasonable and adequate provocation for the killing of his estranged wife.
ii) Holding: The evidence relating to ∆'s admitted shooting of his wife, viewed in the light most favorable to ∆, was insufficient to enable a jury to reasonably find that ∆ acted while in the heat of a passion caused by adequate provocation. None of the arguable provocative events, which occurred from two weeks to four years before the date of the murder, met the test of reasonable adequate provocation of an ordinarily constituted person. 
iii) Rule: The record must support claim of a high degree of provocation in actions preceding the shooting to warrant the verdict of manslaughter, “Shot because she screwed up the relationship”
(c) State v. Felton
i) Facts: ∆ was convicted after shooting her husband. ∆ claimed ineffective counsel based on the admitted ignorance of trial counsel of the statutes authorizing the heat-of-passion manslaughter defense and the failure to give due consideration to the defense of not guilty by reason of mental disease or defect.
ii) Holding: ∆ was deprived by the conduct of her counsel and was prejudiced in her defense. ∆ was entitled to a new trial to assert a defense of not guilty by reason of mental disease or defect. The long history of abuse, plus provocation which occurred on the day of the shooting when the victim sexually abused ∆'s daughter, was clearly sufficient to raise a jury issue as to the objective facet of heat of passion and warranted an instruction on heat-of-passion manslaughter. Unlike the appeals court, the court further held that because ∆'s counsel was ineffective, ∆ was entitled to a new trial on all issues including her guilt.
iii) Rule: Ineffective counsel is grounds upon which to grant a new trial. Expert witnesses may only testify on issues which they can reliably understand rather than ultimate issues of fact.
(d) State v. Moeller
i) Facts: 19-year old male kills his mother with a baseball pursuant an an arrest for underage drinking. ∆ argued that because his mother was overbearing, domineering woman that even an ordinarily constituted person in his circumstances would have been sufficiently provoked.
ii) Holding:  However overbearing and domineering the mother’s conduct was, cannot be equated with the symptoms of a battered wife.  Therefore, cannot submit 2° intentional.
iii) Rule: Determining whether sufficient provocation exists is a very fine line which requires evidence to support the determination that a response is indeed provoked.
b) Definition of Crime and Allocation of the Burden of Persuasion: The Interplay Between the Legislature and the Constitution
(1) Mullaney v. Wilbur
(a) Facts: ∆ was convicted of murder notwithstanding his contention that the homicide was at most manslaughter, the court having instructed the jury that the ∆ was required to prove by a fair preponderance of the evidence that he acted in the heat of passion on sudden provocation in order to reduce the homicide from murder to manslaughter. 
(b) Holding:  Maine's rule requiring a ∆ charged with murder to prove by a preponderance of the evidence, in order to reduce the homicide to manslaughter, that he acted in the heat of passion on sudden provocation, violated the requirement, under the due process clause of the Fourteenth Amendment, that the prosecution prove beyond a reasonable doubt every fact necessary to constitute the crime charged, and (2) to satisfy due process, the prosecution must prove beyond a reasonable doubt the absence of the heat of passion on sudden provocation when the issue is properly presented in a homicide case.
(c) Rule: Constitutional to shift a burden to ∆ only when it is not relieving the state of the burden of proving an element of the crime charged
(2) Patterson v. New York
(a) Facts: New York law requires a ∆ in a prosecution for second-degree murder to prove the affirmative defense of extreme emotional disturbance by a preponderance of the evidence in order to reduce the charge to manslaughter. An individual accused of second-degree murder confessed to the killing, but raised such defense; the jury nonetheless found the accused guilty of murder.
(b) Holding: New York statute did not violate the due process clause of the Fourteenth Amendment, since under New York law, the affirmative defense in question constituted a separate issue on which the ∆ was required to carry the burden of persuasion, and did not serve to negative any facts of the crime which the state had the burden of proving beyond a reasonable doubt in order to convict--the due process clause not putting a state to the choice of either abandoning affirmative defenses or undertaking to disprove their existence in order to convict for a crime which otherwise was within its constitutional powers to sanction by substantial punishment.
(c) Rule: Constitutionally acceptable to place a burden on the ∆ when the burden is regarding a non-essential element of the crime which serves only to mitigate punishment when the state has already proved the elements necessary for criminal activity
(3) Moes v. State
(a) Facts: ∆ committed a murder for hire. Claiming coercion as a defense under Wis. Stat. § 939.46(1), he contended that his employer in the scheme had told him that he would be killed if he did not complete the job. 
(b) Holding: Although the federal due process clause did not require the state to disprove beyond reasonable doubt the statutory defense of coercion, that burden was imposed upon the state as a matter of Wisconsin law. Considering the instructions in their entirety, the court found the jury was properly instructed that it could find ∆ guilty of first-degree murder only if it determined beyond reasonable doubt that he had not been coerced and was guilty of the crime. 
(c) Rule: Wisconsin requires the state to disprove beyond a reasonable doubt mitigating defenses if they are brought to attention by the ∆; constitutional protections are a floor not a ceiling.
3. Proof of Intent
a) The Presumption of Intent
(1) Sandstrom v. Montana
(a) Facts: Petitioner was convicted of intentional homicide in violation of Mont. Code Ann. § 45-5-102, based on a jury instruction that the law presumed that a person intended the ordinary consequences of his voluntary acts. 
(b) Holding: The jury was not told that the presumption could be rebutted by petitioner's simple presentation of some evidence, or that it could be rebutted at all. A reasonable jury could well have interpreted the presumption as conclusive, not technically as a presumption at all, but rather as an irrebuttable direction by the trial court to find intent once convinced of the facts triggering the presumption. The challenged jury instruction had the effect of relieving the State of the burden of proof on the critical question of petitioner's state of mind. Under the two possible interpretations of the challenged instruction, precisely that effect resulted, and the instruction therefore represented constitutional error.
(c) Rule: Jury instructions must be so clear as not to allow for improper inferences. Such inferences can remove a burden from the state, which violates the ∆’s constitutional rights.
(2) Wells v. Israel
(a) Facts: Robbery of an 81-year old man who was hit over the head with an empty soda bottle, fracturing his skull and causing his death. ∆ claimed that the judge ignored the question of intent and focused on the act and results.
(b) Holding: The judge did not apply a conclusive presumption or shift the burden of persuasion, and as such there was no fundamental miscarriage of justice.
(c) Rule: Determination of mental state cannot arise from a presumption.  It is permissible to infer from actions, but impermissible to assume that in all circumstances behavior is intended.
b) Sufficiency of the Evidence 
(1) Jackson v. Virginia
(a) Facts: Petitioner inmate was convicted after a state bench trial of first degree murder. ∆ had been an inmate, befriended the jailkeep, and eventually killed her. The inmate claimed that a federal habeas court did not have to consider whether there was any evidence to support his state court conviction, but had to determine whether there was sufficient evidence.
(b) Holding: Assuming the procedural prerequisites were satisfied, the inmate was entitled to habeas relief if there was evidence that no rational trier of fact could have found proof of guilt beyond a reasonable doubt. The Due Process Clause of the Fourteenth Amendment protected a criminal ∆ against conviction except upon proof beyond a reasonable doubt of every fact necessary to constitute the crime charged. A state prisoner who alleged the evidence could not be fairly characterized as sufficient to have led a rational trier of fact to find guilt beyond a reasonable doubt stated a constitutional claim cognizable in a federal habeas proceeding. Review of the record in the light most favorable to the prosecution established a rational factfinder could readily have found the inmate guilty beyond a reasonable doubt of first degree murder under state law.
(c) Rule: Sufficiency of the Evidence Standard – If there is evidence that no rational trier of fact could have found proof of guilt beyond a reasonable doubt, then a ∆ cannot be convicted.
(2) Cosby v. Jones
(a) Facts: ∆ was convicted of burglary. He claimed that his conviction was unsupported by the evidence and that it should be reversed.
(b) Holding: recent possession of stolen goods would not automatically support a guilty verdict for theft or burglary. The court held further that an inference of participation in the crime drawn from possession of fruits of the crime was to be judged like any other inference, that is, on the strength of that inference in the light of the facts of each particular case. The court held that in this case, inference of possession of stolen goods was too weak to justify the verdict. It held that ∆ had possession of the camera, he did not possess a large number of stolen items, he did not try to conceal the camera, and there was no other corroborating evidence of significance. The court held that looking at the evidence in its most favorable light, and making all credibility decisions in favor of the State, the evidence still failed to at least preponderate in favor of the state.
(c) Rule: Inferences cannot be drawn beyond a reasonable doubt when they are faced with competing evidence.
4. ∆’s Right to Present Evidence to Contest Proof of Intent
a) Chambers v. Mississippi
(1) Facts: ∆ was convicted of murdering a policeman. Trial court failed to allow ∆ to cross-examine a key witness and the exclusion of exculpatory evidence by application of the hearsay rule.
(2) Holding: The exclusion, under state hearsay rules, of exculpatory testimony that another party had committed the crime, which under the circumstances was likely to be trustworthy and within the rationale of the exception for declarations against penal interest, coupled with the State's refusal to allow ∆ to cross-examine a key witness because of a common-law rule that a party may not impeach his own witness, denied him a trial in accord with fundamental standards of due process.
(3) Rule: In spite of state evidence laws, ∆ has a constitutional right to present a defense. 
b) Fisher v. United States
(1) Facts: Petitioner was convicted of first degree murder and sentenced to death; contended that the trial court erred in refusing to instruct the jurors that they should consider the evidence of the accused's psychopathic aggressive tendencies, low emotional response, and borderline mental deficiency to determine whether the murder was deliberate and premeditated.
(2) Holding: The aggregate of these factors did not support a finding of insanity. The Court rejected petitioner's contention that the mental and emotional qualities of petitioner were of such a level at the time of the crime that he was incapable of deliberation and premeditation although he was then sane in the usual legal sense. 
(3) Rule:  The court declined to create a diminished capacity standard.
c) Haas v. Abrahamson
(1) Facts: Petitioner inmate was convicted in a state trial court of first degree murder in violation of Wis. Stat. § 940.01, and injury by conduct regardless of life in violation of Wis. Stat. § 940.23 following an assault on ex-girlfriend’s new boyfriend. Petitioner filed a request for writ of habeas corpus, contending that the trial court's exclusion of medical testimony in the nature psychiatric or psychological expert testimony violated his constitutional right to present evidence in his defense, and deprived petitioner of his right to a fair trial. 
(2) Holding: Petitioner had failed to establish that the trial court's exclusion of the testimony violated his constitutional right to present relevant and competent evidence in his defense. The court held that the vast majority of the testimony was inadmissible under the exclusionary rule, and that petitioner had failed to establish the relevancy of that portion of the testimony that may have been outside the parameters of the rule. The court held that the trial court's refusal to admit petitioner's psychiatric/psychological testimony was proper.
(3) Rule: Expert testimony must be a) presented by an expert, and b) speak to more than someone didn’t mean for the result to occur.
d) United States v. Pohlot
(1) Facts: ∆ was convicted of five counts of using interstate commerce facilities in the commission of a crime of violence and one count of conspiracy to use interstate commerce facilities in the commission of a crime of violence. After the verdict, ∆ filed a motion for a judgment of acquittal or a new trial, which the trial court denied. ∆ sought review, claiming that the trial court improperly refused to instruct the jury on ∆'s insanity defense.
(2) Holding: ∆ had the burden of proving the insanity defense. The psychological evidence was relevant to the issue of establishing whether ∆ had the appropriate mens rea. After examining the psychological evidence, the record showed that ∆ was aware of his actions at all times, and was therefore, criminally liable for those actions.
(3) Rule: If evidence creates a counter argument to mental state, it is required to be admitted via chambers.
B. The Aggravated Reckless Killing
1. Introduction
a) Mayes v. People
(1) Facts: Plaintiff in error threw a beer glass against a lighted oil lamp that his wife was carrying. The lamp broke, the burning oil splattered on her, and she burned to death. Plaintiff in error's daughter and mother-in-law witnessed the tragedy. 
(2) Holding: Plaintiff in error claimed he only meant to throw the glass out an open door. The court determined that the facts proved constituted murder. The jury did not err in believing his mother-in-law and daughter and disbelieving his version of the events. The court concluded that even if plaintiff in error did not intend to strike his wife with the glass, he manifested a reckless murderous disposition and a heart void of social duty sufficient to satisfy the intent requirement. He may have intended some other result, but he was responsible for the actual result. Plaintiff in error, while fatally bent on mischief acted solely from general malicious recklessness, disregarding any and all consequences
(3) Rule: Intent for a different result than is realized does not excuse liability for recklessness.
b) Commonwealth v. Coleman
(1) Facts: ∆ was convicted of murder in the second degree. The commonwealth established at trial that ∆ fired a loaded gun into the rear seat of a bus where the victim was hiding.
(2) Holding:  The evidence presented by the commonwealth established that ∆ committed the killing with malice. The court found that it was quite clear that when ∆ began to wave a loaded gun in a bus containing 15 people, he should have reasonably anticipated that some of the occupants might try to seek cover behind a seat or on the floor of the vehicle. The court found that when ∆ intentionally fired into the seat he did so in total disregard of the likely consequences to someone who might have been seeking refuge behind it. The court found that the killing was murder, because malice in the sense of a wicked disposition was evidenced by the intentional doing of the uncalled-for act in callous disregard of its likely harmful effects on others.
2. The Standard
· 940.02 First−degree reckless homicide. 
· (1) Whoever recklessly causes the death of another human being under circumstances which show utter disregard for human life is guilty of a Class B felony.
3. Applying the Standard
a) Montgomery v. State
(1) Facts: ∆ drove a large car at a high rate of speed down a busy street beside a standing street car without regard for passengers standing in the street to board the car. He struck the passengers and killed three of them. Following his conviction of second degree murder, ∆ brought a writ of error and argued that the evidence in the case did not sustain the verdict of murder in the second degree because the element of depravity of mind was not established by the evidence. 
(2) Holding: There was nothing in the record which in any way excused or mitigated the heinousness of ∆'s offense. The court held that the depravity of mind required by Wis. Stat. § 4339 was readily established by ∆'s running down of a group of innocent women and children upon a public street, in a place where they were lawfully entitled to be, resulting in the deaths of three of them. The court held that every element of murder in the second degree was clearly and indisputably established, that ∆ had a fair trial, and that there were no grounds for disturbing the judgment.
(3) Rule: Court defines utter disregard as the difference between 1° and 2°; not a legally rigorous definition.
4. “Utter Disregard for Human Life”
a) State v. Edmunds
(1) Facts: ∆ was the childcare provider for a seven-month-old infant who died as the result of "shaken baby syndrome." ∆ was convicted of first-degree reckless homicide, pursuant to Wis. Stat. § 940.02.
(2) Holding: Even though there were four elements of first-degree reckless homicide, it was only the fourth element for which ∆ claimed there was a failure of proof, namely, circumstances showing ∆'s utter disregard for human life. Recognizing that utter disregard required an application of an objective standard to the conduct that caused the death, the appellate court determined that the evidence was sufficient to prove that element. No erroneous exercise of discretion occurred when the circuit court admitted evidence of a prior bad act. The description of a prior bad act contravened the defense that ∆ put forth in opening statement.
(3) Rule: Utter disregard is based upon what the ∆ should have known as a reasonable person, not what ∆ actually knew.
b) State v. Jensen
(1) Facts: Petitioner was convicted of first-degree reckless injury under Wis. Stat. § 940.23(1) (1993-94) for injuries inflicted by shaking his ten-week-old son. 
(2) Holding: Petitioner's claim that the utter disregard element was essentially a part of the subjective mental state of criminal recklessness was rejected. Utter disregard for human life was not a sub-part of the intent element, and did not have to be subjectively proven. Evidence was sufficient to convict based upon objective standard. Circuit court carefully evaluated the totality of circumstances. Petitioner's 911 call came after his assault was completed. After-the-fact regard for human life did not negate utter disregard established by circumstances before and during the crime. 
(3) Rule: Utter disregard is a subjective standard established by the totality of circumstances.
5. Discussion Problem
a) Wagner v. State
(1) Facts: ∆ sought review of a judgment and an order of the County Court of Wood County (Wisconsin), which convicted ∆ of second-degree murder based upon a drag-racing accident.
(2) Holding:  The court found that on the evidence, the jury could have concluded beyond a reasonable doubt that ∆'s conduct was the cause of death. However, the court held that reckless, negligent, or heedless operation of a motor vehicle did not reach the degree of culpability which the law prescribed for murder in the second-degree. Under the facts of the case, the proof was insufficient in respect to the element of conduct imminently dangerous to another and was also insufficient in regard to establishing the element of conduct evincing a depraved mind regardless of human life beyond a reasonable doubt. 
(3) Rule: ?
6. Intoxication and Crimes of Recklessness
a) People v. Register
(1) Facts: ∆ appealed from an order of the Appellate Division of the Supreme Court in the Fourth Judicial Department (New York), which affirmed ∆'s conviction for murder in the second degree, and of two counts of assault in the first degree.
(2) Holding: Sufficient evidence supported ∆'s murder conviction. The evidence showed that ∆, under circumstances evincing a depraved indifference to human life, recklessly engaged in conduct that created a grave risk of death to another person and thereby caused the death of the other person where ∆ entered a crowded bar with a loaded gun and fired three times, killing someone. The trial court did not err in refusing to instruct the jury that it could consider intoxication evidence to negate an element of the crime of depraved-mind murder or in limiting the development of psychiatric evidence on the effect of alcohol on ∆'s conduct where intoxication evidence was statutorily precluded from defeating recklessness.
(3) Rule: When considering the mental state, it is appropriate to consider intoxication. However, consideration of the recklessness of an action is consideration of conduct, not mental state.
7. Mental Deficiency and Recklessness
a) State v. Blanco
(1) Facts: ∆ twice set fire to his prison bed, made no attempt to avoid the flames, and mumbled to himself when correctional officers put out the fires. In a trifurcated trial, ∆ was first found guilty of violating Wis. Stat. § 941.30, was found not guilty by reason of a mental defect, and was then committed to a mental health facility.
(2) Holding: The State did not need to establish that ∆ was subjectively conscious of the nature of his acts and their possible results. ∆'s conduct in setting a fire in his prison cellblock was imminently dangerous to others and objectively evinced a depraved mind. The only intent the State was required to prove was ∆'s intent to set the fires. Therefore, the State proved that ∆'s acts evinced a depraved mind, regardless of human life.
(3) Rule: The depraved mind element can  be shown by an objective analysis of the conduct via the Register Test
C. Reckless Killing
1. The Standard
· 940.06 Second−degree reckless homicide. 
· (1) Whoever recklessly causes the death of another human being is guilty of a Class D felony.
a) Commonwealth v. Welansky
(1) Facts: Fire broke out in nightclub owned by ∆ and many patrons and staff were killed or injured because there were inadequate, blocked, or locked exits. ∆ was indicted for manslaughter. 
(2) Holding: The motions to quash certain counts were properly denied since ∆ had the benefit of specifications that were as complete and detailed as required by fairness or the Constitution. The court affirmed ∆'s conviction for manslaughter. The court held that the prosecution was not required to prove that he caused the fire by some wanton or reckless conduct. A fire in a place of public resort was an ever-present danger. It was enough to prove that death resulted from ∆'s wanton or reckless disregard of the safety of the patrons in event of a fire from any cause.
(3) Rule: Culpability can exist based on a risk that materialized in one’s absence assuming it existed in their presence.
b) State v. Gooze
(1) Facts: ∆ was convicted of causing the death of another while driving a vehicle carelessly and heedlessly in willful or wanton disregard of the rights and safety of others in violation of N.J. Rev. Stat. § 2:138-9. Witness testimony showed that ∆ blacked out while driving his automobile at a speed of approximately 40 miles per hour. ∆'s out of control automobile struck two automobiles traveling in the opposite direction, the second collision causing the death of the driver.
(2) Holding: ∆ was fully aware of the disease of which he was suffering. The court found that ∆ had been specifically warned by a physician that he might suffer a recurrence of sudden black outs or become unconscious and, therefore, should be careful about driving alone. The court found that ∆ deliberately got behind the wheel of an automobile and operated it upon a busy highway when the reoccurring attack occurred, as such the fact clearly brought ∆'s negligent conduct within the condemnation of § 2:138-9 and the evidence was sufficient to sustain the judgment of conviction.
(3) Rule: Decision to willfully and wantonly disregard safety takes place at the moment of decision to drive alone with awareness of the risks of driving.
2. Discussion Problems
a) State v. Rasmussen
(1) Facts: 
(2) Rule: Partaking in conduct which is known to a ∆ to be potentially reckless demonstrates utter disregard. The state issuing a license is not dispositive.
b) State v. Lansing p. 243
(1) Rule: It is a fuzzy line to determine when a ∆ becomes so removed from an actus reus that they are no longer liable.
3. The Requirement of a Voluntary Act; Liability for Failure to Act (Omissions)
a) Fain v. Commonwealth
(1) Facts: ∆ was asleep in a public place of a hotel. A porter at the hotel attempted to wake ∆ up. He began to shake ∆ and grasped ∆ by the coat and attempted to lift him up. ∆ drew a pistol and fired three shots into the porter. The porter later died. At ∆'s trial for murder the trial court refused to allow ∆ to introduce evidence that ∆ had been a sleepwalker since infancy and sometime would behave as if awake when ∆ was really asleep. ∆ also offered testimony by medical experts that persons asleep sometimes act if they were awake. The trial court refused the offered medical testimony and ∆ was convicted of manslaughter. 
(2) Holding: Medical experts had recognized a species of mental unsoundness connected with sleep that was commonly treated under the general head of somnambulism. The court held that the trial court should have allowed the evidence of ∆'s sleepwalking and somnambulism that was relevant to ∆'s mental state. It remanded for a new trial.
(3) Rule:  A complete lack of consciousness can excuse the ∆ from liability.
b) Jones v. United States
(1) Facts:  Appellant was under a legal obligation to a baby in her care before finding her guilty of manslaughter in failing to provide food and necessities.  ∆ was found guilty of involuntary manslaughter.
(2) Holding: Criminal liability could be found for breach of a statutory duty where there was a certain status relationship, where one had assumed a contractual duty, and where one had secluded a helpless person so as to prevent others from aiding. Since a finding of legal duty was the critical element of the crime charged, failure to instruct the jury concerning it was plain error. Further, it was obvious error to instruct the jury without notice to counsel.
(3) Rule: Partial discharge of a legally required duty is not adequate when a full discharge is necessary to fulfill the legal duty.
c) State ex rel. Cornellier v. Black
(1) Facts: ∆ was arrested and charged with homicide by reckless conduct in violation of Wis. Stat. § 940.06, after an employee in a fireworks plant in which ∆ was an officer was killed in an explosion. The complaint was based the charge that ∆ knew of substantial fire and explosion hazards at the fireworks plant where the explosion occurred and he failed to take any steps to correct them. 
(2) Holding: The crime of reckless homicide could be committed by omission. It could be reasonably inferred from the complaint that ∆ was aware of the multitude of extremely dangerous conditions and the failure to provide safe storage of explosive materials and a safe electrical system was a substantial factor in causing the explosion.
(3) Rule: Punishing someone for failing to take steps which could reasonable lead to death or great bodily harm is permissible, but evinces a different level of culpability.
D. Negligent Killing
1. The Standard
· 940.07 Homicide resulting from negligent control of vicious animal. 
· Whoever knowing the vicious propensities of any animal intentionally allows it to go at large or keeps it without ordinary care, if such animal, while so at large or not confined, kills any human being who has taken all the precautions which the circumstances may permit to avoid such animal, is guilty of a Class G felony.
· 940.08 Homicide by negligent handling of dangerous weapon, explosives or fire. 
· (1) Whoever causes the death of another human being by the negligent operation or handling of a dangerous weapon, explosives or fire is guilty of a Class G felony.
· 940.10 Homicide by negligent operation of vehicle. 
· (1) Whoever causes the death of another human being by the negligent operation or handling of a vehicle is guilty of a Class G felony.
a) Hart v. State
(1) Facts: ∆ struck and killed the victim, a 16-year-old boy who was riding his bicycle along the highway. The victim was attempting to make a left turn at an intersection at the time of the collision. There was testimony that ∆ was attempting to pass the victim's bicycle at the intersection, a no-passing zone, at a speed of between 62 mph and 80 mph. ∆ contended that the trial court erred in allowing testimony as to ∆'s driving before reaching the scene of the accident and as to ∆'s driving practices in general and that the evidence was insufficient to sustain the verdict. ∆ also argued that the boy's negligence was the entire cause of the accident.
(2) Holding: While finding that ∆'s negligence caused a high probability of death, the court reversed the judgment because the direct testimony of two witnesses should have been excluded on grounds of remoteness. The court concluded that ∆ did not have a fair trial, even though upon review of the record it appeared that ∆ was guilty of the offense charged.
(3) Rule:  Evidence of negligence can be based upon a non-criminally negligent action under situational circumstances which evince criminal negligence.
2. Applying the Standard
a) State v. Cooper
(1) Facts: ∆ was convicted of homicide by negligent use of a vehicle after she drove through a red light, hit another car, and killed the occupants. On appeal, ∆ contended that the evidence was insufficient to convict her because the jury did not have evidence to find that the manner in which she operated her car constituted a "high degree of negligence." She claimed that the sole evidence supporting the verdict was that she ran a red traffic light, which was only ordinary negligence. 
(2) Holding:  A high degree of negligence, as defined by § 940.08(2) required not only an unreasonable risk of harm, as in ordinary negligence, but a high probability of death or great bodily harm to another. Consequently, if an actor was ordinarily negligent and should have reasonably foreseen that her negligence created a high probability of death or great bodily harm to another, then the second element of the definition was met. 
(3) Rule: Operating a vehicle in dangerous situations with ordinary negligence will be elevated to criminal negligence.
b) People v. Clemente
(1) Facts: ∆ was a licensed blaster and had engaged in blasting on certain premises. On the day in question, ∆ set off a blast the results of which were so extensive that rocks were scattered over a hundred feet away. One of the rocks scattered by the blast struck and killed a boy. Evidence presented at trial showed that ∆ used almost double the amount of powder necessary to complete the job. 
(2) Holding: (1) jury could find ∆ guilty of manslaughter because he used double the amount of explosives required for the job and he was in a place where people could suffer injury due to his negligence, (2) evidence of ∆'s gross negligence supported his conviction, (3) opinion of an expert given in a hypothetical as to the amount of powder necessary was properly admitted and the expert's answers did not remove the issue of whether ∆ acted safely from the jury
(3) Rule: Negligence can be shown by use of a tool in an excessive manner.
c) State v. Olsen
(1) Facts: ∆ was a truck driver for an army base. ∆ fell asleep while she was driving and killed a child who was playing on a sidewalk. ∆ claimed that the trial court erred in allowing a witness to use a map while testifying. ∆ also claimed that the State of Utah failed to prove criminal negligence, that it failed to prove the offense of involuntary manslaughter, and that the trial court erred in denying her motion to dismiss and to direct a verdict of not guilty. 
(2) Holding: All the facts of the accident were admitted by ∆ and that ∆ was not prejudiced by the witness's use of the map. The court also held that whether there was a showing of criminal negligence that was sufficient to go to the jury was a question of law. The court further held that ∆'s going to sleep at the wheel of her truck presented a question for the jury as to whether ∆ was criminally negligent because ∆ was responsible for allowing herself to go to sleep and for causing the accident. The evidence presented an issue for the jury, which evidence was sufficient to sustain the jury's verdict.
(3) Rule: A showing of criminal negligence which is sufficient to be a question for the jury requires a question of negligence of fact.
E. Mitigation and Unintentional Killings
a) Fuentes v. State
(1) Facts: ∆ contended that principles of statutory construction applicable to § 641, due process of law, and equal protection of the laws all require that the "mitigating circumstance" of extreme emotional distress be available to a ∆ charged with murder in the second degree as well as to a ∆ charged with murder in the first degree.
(2) Holding: The term "extreme emotional distress", established as a mitigating circumstance by § 641, is a substitute for our prior common law defense of "provocation". Thus, under § 641, as in Mullaney, the degree of culpability, rather than guilt or innocence, is at stake.  Accordingly, § 641 is wholly unconstitutional and invalid under Mullaney. 
(3) Rule: Evidence of extreme emotional distress tends to negate an essential element of each degree of murder, reducing the offense to manslaughter, by reason of the provisions of § 632 defining the scope of manslaughter. 
F. Felony Murder
1. The Standard  
· 940.03 Felony murder. 
· Whoever causes the death of another human being while committing or attempting to commit a crime specified in s. 940.19 (Battery; substantial battery; aggravated battery), 940.195 (Battery to an unborn child; substantial battery to an unborn child; aggravated battery to an unborn child.), 940.20 (Battery: special circumstances.), 940.201 (Battery or threat to witnesses), 940.203 (Battery or threat to judge), 940.225 (1) or (2) (a) (1° or 2° Sexual Assault), 940.30 (False imprisonment), 940.31 (Kidnapping), 943.02 (Arson of buildings; damage of property by explosives), 943.10 (2) (Armed Burglary), 943.23 (1g) (Operating vehicle without owner’s consent – Carjacking) , or 943.32 (2) may be imprisoned for not more than 15 years in excess of the maximum term of imprisonment provided by law for that crime or attempt.
a) Regina v. Serné
(1) Facts: Man deliberately set fire to his home with wife, daughters, and sons inside. Two of them burned to death.  
(2) Holding: It mattered nothing whether at the time of committing the act the ∆ hoped that the people would escape or whether they did not.
(3) Rule: Any act known to be dangerous to life and likely in itself to cause death done for the purpose of committing a felony which caused death, should be murder.
2. The Standard Applied
a) State v. Oimen
(1) Facts: Although ∆ masterminded a plan by which he and two co-felons would rob a bookie, he remained in the car while his two co-felons entered the bookie's home. The plan went awry when the bookie fatally shot one of the co-felons. ∆ was convicted of felony murder and appealed. 
(2) Holding: Under the circumstances, ∆ was properly charged with and convicted of felony murder based on the bookie's killing of his co-felon because even though it was the bookie who shot the co-felon, ∆'s conduct was a "substantial factor" in bringing about that result. The court also held that conduct during immediate post-crime flight was culpable and that the evidence supported the jury's determination that ∆'s conduct was a substantial factor in the co-felon's death. After noting that felony murder is a strict liability offense and that conviction did not require proof of any mental state, the court specifically declared that § 940.03 was constitutional. 
(3) Rule: Actions which comprise a substantial factor in achieving the result can amount to a charge of felony murder.
b) State v. Rivera
(1) Facts: ∆ and three others went to an apartment intending to steal marijuana; they had guns with them. During the robbery, the homeowner took out a gun and fired several shots. One of those shots struck and killed the homeowner's guests. ∆ was thereafter convicted of felony murder. 
(2) Holding: To secure a conviction for felony murder, the state need only prove that ∆'s conduct was a "substantial factor" in the death of another person, and that the death occurred while the ∆ was committing or attempting to commit one of the five underlying felonies enumerated in the felony murder statute. The court concluded that ∆'s conduct was a substantial factor in bringing about the guest's death. ∆ went to the apartment with a deadly weapon and pointed the gun at the victims. It was irrelevant that the homeowner fired the fatal shot.
(3) Rule: Substantial factor need only be an action, not the action which caused the death of the victim.
G. Death Caused by the Drunk Driver
· 940.09 Homicide by intoxicated use of vehicle or firearm. 
· (1) Any person who does any of the following may be penalized as provided in sub. (1c):
· (a) Causes the death of another by the operation or handling of a vehicle while under the influence of an intoxicant.
· (am) Causes the death of another by the operation or handling of a vehicle while the person has a detectable amount of a restricted controlled substance in his or her blood.
· (b) Causes the death of another by the operation or handling of a vehicle while the person has
· (1c) (a) Except as provided in par. (b), a person who violates sub. (1) is guilty of a Class D felony.
· (b) A person who violates sub. (1) is guilty of a Class C felony if the person has one or more prior convictions, suspensions, or revocations, as counted under s. 343.307 (2).
1. The Standard in Wisconsin – Background
a) State v. Peckham
(1) Facts: ∆ sought review of his conviction from the Municipal Court of Rock County (Wisconsin) of negligent homicide based upon striking and killing a child while under the influence of intoxicating liquor.
(2) Holding: Stipulated facts that at the time and place of the accident ∆ was under the influence of intoxicating liquor within the meaning of § 340.271 and that he struck and killed a child established the violation of the statute, and sustained the finding that ∆ was guilty. The State did not stipulate, and was unwilling to accept the statement in ∆'s brief that it was undisputed that the accident was unavoidable and there was no lack of due care on ∆'s part or that the accident did not result from the fact that ∆ was under the influence of intoxicating liquor. The witness's opinion that the accident was unavoidable was therefore immaterial and not competent evidence. 
(3) Rule: Driving while intoxicated indicates criminal negligence.
2. The Current Wisconsin Statute
a) State v. Caibaiosai
(1) Facts: ∆ was intoxicated when he crashed his motorcycle, which killed his passenger. ∆ argued that Wis. Stat. § 940.09(1)(a), which proscribed the crime of homicide by an intoxicated operation of a motor vehicle, was unconstitutional because it did not require a causal connection between the intoxicated condition of the operator and the death of another person. 
(2) Holding: The statute required that the prosecution prove and the jury find beyond a reasonable doubt a causal connection between ∆'s unlawful conduct, operation of a motor vehicle while intoxicated, and the victim's death. The statute did not include as an element of the crime a direct causal connection between the fact of ∆'s intoxication, conceptualized as an isolated act, and the victim's death.
(3) Rule: No causal connection between intoxication and death; rather there is a connection between intoxication and operation of a motor vehicle.
H. Criminal Liability Without Fault
1. The Standard
a) Morissette v. United States
(1) Facts: The government had property, used as a bombing range, on which private citizens extensively hunted deer despite signs posted stating "keep out." After an unsuccessful hunting trip, petitioner removed spent bomb casings from the property under the belief that the property was abandoned and considered of no value by the government, and salvaged the casings for $ 84. Petitioner was charged with unlawfully and knowingly stealing and converting government property, pursuant to 18 U.S.C.S. § 641. At trial, petitioner testified that the casings were taken with no wrongful or criminal intent, but the trial court ruled felonious intent was presumed by petitioner's act of taking property. 
(2) Holding: Upon reviewing the requirement of culpable state of mind, held that the mere omission from § 641 of any reference to intent would not be interpreted or construed as elimination of intent from crimes enumerated in § 641. The Court stated that when intent was an ingredient of the crime charged, its existence was a question of fact that was to be submitted to the jury.
(3) Rule: The omission of intent from the elements does not omit intent from the offense; a ∆ must be shown to have a punishable mens rea. Infamous crimes cannot be strict liability – the court is wary of attaching criminal liability.
b) United States v. Park
(1) Facts: A national retail grocery chain (chain) and the corporate officer, who served as the chief executive officer of the chain, were charged with violating 21U.S.C.S. § 331(k), after an inspection by the Food and Drug Administration revealed filthy conditions in the chain's warehouses. The chain pleaded guilty. The corporate officer pleaded not guilty.
(2) Holding: The jury's attention was properly focused on the corporate officer's authority over the conditions that formed the basis of the violations. The main issue for determination was the corporate officer's accountability. The instructions to the jury were not misleading and contained an adequate statement of the law. There was no basis to conclude that the failure of the court to give specific instructions sua sponte was plain error or a defect affecting the corporate officer's substantial rights under Fed. R. Crim. P. 52(b).
(3) Rule: It is acceptable to punish without a mens rea in the case of public welfare statutes because the actor is choosing to engage in an act which affects the interests of so many people – therefore it is appropriate to hold them to the highest degree of care.
c) State v. Hermann
(1) Facts: ∆ appealed a judgment of the Circuit Court, which convicted him of delivery of a controlled substance within 1,000 ft. of a school and delivery of a controlled substance, party to a crime.
(2) Holding:  The penalty enhancer provisions of Wis. Stat. § 161.49 (1987-88), in effect when the offenses were committed, did not contain an express scienter requirement. Based on a review of the legislative history of § 161.49 and 21 U.S.C.S. § 845a, both of which provided for an enhanced penalty for distribution of controlled substances within 1,000 feet of a school, the court held that the legislature did not intend to require proof of scienter in order to invoke the more severe penalty. The court concluded that it was not cruel and unusual punishment to require a three-year mandatory minimum sentence for one found guilty of knowingly engaging in an illegal drug sale in a statutorily protected zone. The court also held that § 161.49 did not violate ∆'s constitutional right to equal protection. The legislative classification in the statute was rationally related to the deterrence of illegal drug transactions near schools, and seeking to eliminate such an atmosphere near schools by more harshly penalizing those who contributed to it was not patently arbitrary or irrational.
(3) Rule: Creating a safe zone through statute is acceptable when it serves the public interest – preventing a harm is a situation which works well, particularly when it takes behavior which is already criminal and attaches an additional sentence to it.
2. The Use of Strict Liability Statutes
I. The Requirement of Cause
· Causation – someone causing a harm and it is a substantial factor in bringing about the result
a) Henderson v. Kibbe
(1) Facts: Respondent prisoner was convicted of second degree murder after he robbed a man and left him on a deserted road in a snow storm without his glasses or protective clothing, only to have the man killed when he was hit by a car. Prisoner challenged the conviction, alleging that the trial court's failure to instruct the jury on the issue of causation was constitutional error.
(2) Holding:  (1) the trial court sufficiently instructed the jury on the issue of causation, (2) the evidence was sufficient to support the jury's verdict; and (3) prisoner failed to meet the heightened burden of demonstrating that an erroneous instruction was so prejudicial that it would support a collateral attack on the constitutionality of his conviction. The burden of demonstrating this prejudice was greater than the showing required to establish plain error on direct appeal, particularly because prisoner failed to object to the lack of a jury instruction at trial.
(3) Rule: The relationship between action and result is a chain of causality; a ∆ can be punished for a criminal result even if it was not intended. Jurors often are aware of causation and understand the necessary link.  Jury must determine whether the forseeable result evinced recklessess.
b) State v. Serebin
(1) Facts: ∆ was the administrator of a nursing home. The reckless homicide conviction concerned a resident who wandered outside and died from exposure to the cold. Other complaints alleged that ∆ caused resident bedsores and weight loss by failing to provide a sufficient staff and adequate diet. 
(2) Holding:  Reckless conduct consisted of an act that created unreasonable risk and high probability of death or great harm and demonstrated disregard for another's safety. While the jury could have concluded that ∆'s staff reduction permitted neglect in the residents' diets, resulting weight loss, and bedsores from the failure to turn the residents, the evidence did not prove that ∆'s conduct was a substantial factor in causing the wandering resident's death. An inference that the wandering resident would have been observed with adequate staffing was too speculative. Criminal agency had to be shown beyond a reasonable doubt and could not rest on conjecture.
(3) Rule: Absent proof that the harm could have been prevented, a jury cannot find causation.
J. Prescribed Criminal Consequences
1. Death of a Human Being
a) Commonwealth v. Golston
(1) Facts: Criminal ∆ appealed from his murder conviction and claimed that the victim's death was not properly established as the trial judge changed the law and invaded the province of the legislature in accepting the medical concept of "brain death."
(2) Holding: Rejected ∆'s argument that adopting the concept of "brain death" was retroactive; not foreseeable by ∆, an ex post facto law and a denial of due process.The trial judge correctly accepted the medical concept of "brain death," and alternatively held that any error in that respect was harmless beyond a reasonable doubt.
(3) Rule: If death can be linked to the harm, it is fair to bring charges.
b) State v. Cornelius
(1) Facts: Homicide charges against ∆ stemmed from an automobile accident that fatally injured a seven-month fetus. The trial court dismissed the homicide charges at the preliminary hearing and held that the fetus was not born alive and, therefore, could not be considered the victim of a homicide. The trial court also found that even if the infant had survived for a short period, as a matter of law no homicide had been committed.
(2) Holding: Looked at Wis. Stat. § 939.22(16), which defined a human being when used in the homicide statutes as meaning one that was born alive. The court next looked to Wis. Stat. § 146.71 for a definition of death. The court found that the infant was not dead because at birth he had not suffered an irreversible cessation of circulatory and respiratory functions and because his attempts at respiration indicated brain stem activity. The homicide statutes, Wis. Stat. §§ 940.09(1)(a) and (b), required that ∆ cause the death of someone who was born alive and placed no limitations on the nature or timing of the death. Therefore, ∆ could be convicted under those statutes.
(3) Rule: Nature and timing of death limit prosecution as defined within the statutes.
2. Identifying and Weighing Harm: Actual Danger or the Victim’s Perception of Danger?
3. Harm and the Victim’s Status
III. Sexual Assault
· 940.225 Sexual assault. 
· (1) First Degree Sexual Assault. Whoever does any of the following is guilty of a Class B felony: 
· (a) Has sexual contact or sexual intercourse with another per- son without consent of that person and causes pregnancy or great bodily harm to that person. 
· (b) Has sexual contact or sexual intercourse with another person without consent of that person by use or threat of use of a dangerous weapon or any article used or fashioned in a manner to lead the victim reasonably to believe it to be a dangerous weapon.
· (c) Is aided or abetted by one or more other persons and has sexual contact or sexual intercourse with another person without consent of that person by use or threat of force or violence.
· (2) Second Degree Sexual Assault. Whoever does any of the following is guilty of a Class C felony:
· (a) Has sexual contact or sexual intercourse with another person without consent of that person by use or threat of force or violence.
· (b) Has sexual contact or sexual intercourse with another person without consent of that person and causes injury, illness, disease or impairment of a sexual or reproductive organ, or mental anguish requiring psychiatric care for the victim..
· (cm) Has sexual contact or sexual intercourse with a person who is under the influence of an intoxicant to a degree which renders that person incapable of giving consent if the defendant has actual knowledge that the person is incapable of giving consent and the defendant has the purpose to have sexual contact or sexual intercourse with the person while the person is incapable of giving consent.
· (d) Has sexual contact or sexual intercourse with a person who the defendant knows is unconscious.
· (f) Is aided or abetted by one or more other persons and has sexual contact or sexual intercourse with another person without the consent of that person.
· (3) Third Degree Sexual Assault. Whoever has sexual intercourse with a person without the consent of that person is guilty of a Class G felony. Whoever has sexual contact in the manner described in sub. (5) (b) 2. or 3. with a person without the consent of that person is guilty of a Class G felony.
· (3m) Fourth Degree Sexual Assault. Except as provided in sub. (3), whoever has sexual contact with a person without the consent of that person is guilty of a Class A misdemeanor.
· (4) Consent. “Consent”, as used in this section, means words or overt actions by a person who is competent to give informed consent indicating a freely given agreement to have sexual intercourse or sexual contact. Consent is not an issue in alleged violations of sub. (2) (c), (cm), (d), (g), (h), and (i). The following persons are presumed incapable of consent but the presumption may be rebutted by competent evidence, subject to the provisions of s. 972.11 (2):
· (b) A person suffering from a mental illness or defect which impairs capacity to appraise personal conduct.
· (c) A person who is unconscious or for any other reason is physically unable to communicate unwillingness to an act.
· (6) Marriage Not A Bar To Prosecution. A defendant shall not be presumed to be incapable of violating this section because of marriage to the complainant.
· 948.02 Sexual assault of a child. 
· (1) First Degree Sexual Assault. 
· (am) Whoever has sexual contact or sexual intercourse with a person who has not attained the age of 13 years and causes great bodily harm to the person is guilty of a Class A felony.
· (b) Whoever has sexual intercourse with a person who has not attained the age of 12 years is guilty of a Class B felony.
· (c) Whoever has sexual intercourse with a person who has not attained the age of 16 years by use or threat of force or violence is guilty of a Class B felony.
· (d) Whoever has sexual contact with a person who has not attained the age of 16 years by use or threat of force or violence is guilty of a Class B felony if the actor is at least 18 years of age when the sexual contact occurs.
· (e) Whoever has sexual contact with a person who has not attained the age of 13 years is guilty of a Class B felony.
· (2) Second Degree Sexual Assault. Whoever has sexual contact or sexual intercourse with a person who has not attained the age of 16 years is guilty of a Class C felony.
· (3) Failure to Act.  A person responsible for the welfare of a child who has not attained the age of 16 years is guilty of a Class F felony if that person has knowledge that another person intends to have, is having or has had sexual intercourse or sexual contact with the child, is physically and emotionally capable of taking action which will prevent the intercourse or contact from taking place or being repeated, fails to take that action and the failure to act exposes the child to an unreasonable risk that intercourse or contact may occur between the child and the other person or facilitates the intercourse or contact that does occur between the child and the other person.
A. Introduction
B. The Common Law Definition of “Rape”
1. Brown v. State
a) Facts: 20 year-old ∆ rapes 16 year-old victim. Incident took place in a field when the girl walked by the fence the ∆ was repairing. Victim claimed the ∆ tripped her and would not let her get away, although she tried as hard as she could. ∆ claimed victim offered no resistance.
b) Holding: The victim did not offer the ‘terrific resistance’ that a determined woman should make and therefore did showed no evidence of the resistance which was essential to the crime of rape.
c) Rule: The common law definition has been thrown out based upon shameful logic and unfair requirements.
2. Baldwin v. State
a) Facts: ∆ was charged with rape. At trial, the complainant testified that, on the night of the incident, she was stopped at a red light when ∆ and a friend in ∆'s car pulled alongside her and attempted to engage her in conversation. She ignored their attempts and drove off. ∆ followed her and swerved their car in front of the complainant's. The complainant was forcefully seized at knife-point and driven to an isolated area. Her attempts to escape were all thwarted by ∆. ∆ ordered her to remove her clothes. When she refused, ∆ threatened to take her to his motorcycle gang's clubhouse to meet his friends. The complainant then undressed herself. ∆ pushed her down and had sexual intercourse with her.
b) Holding: The evidence adduced, believed and rationally considered by the jury was sufficient to prove ∆'s guilt beyond a reasonable doubt. It was not unreasonable to believe that the complainant was put in fear of her life or serious bodily injury. The jury's determination that her will to resist was overcome by threats of imminent bodily injury was supported by credible evidence.
C. Rape Shield Laws
1. State v. Herndon
a) Facts: ∆ claimed that the juvenile propositioned him. The juvenile accused ∆ of rape. At the trial, ∆ was denied the right to cross-examine the juvenile on her prior arrests for prostitution, pursuant to Wis. Stat. § 972.11(2), the rape shield law. The trial court convicted ∆ of third-degree sexual assault pursuant to § 940.225(3).
b) Holding: Determined that U.S. Const. amend. VI and Wis. Const. art. I, § 7 guarantee a ∆ the right to confront adverse witnesses, that Wis. Stat. 972.11(2) provided only limited exceptions to the rape shield law, that the absolution nature of the rape shield law violated ∆'s right to confrontation because it precluded the balancing test mandated in Davis v. Alaska, 415 U.S. 308 (1974), and that, therefore, § 972.11(2)(c), which precluded admission or reference to evidence unless expressly permitted under other sections, was unconstitutional.
c) Rule: ∆ must be allowed to present a defense by cross-examining the victim
2. State v. Pulizzano
a) Facts: During ∆'s sexual assault trial, the trial court excluded evidence of a prior sexual assault experienced by one of the complaining child witnesses under the rape shield statute, Wis. Stat. § 972.11. The trial court also allowed the prosecutor to argue that ∆ was more likely to have committed the crime because she was sexually assaulted as a child. ∆ was convicted, but her convictions were reversed on appeal.
b) Holding: ∆ was denied her constitutional right to confrontation and compulsory process when the trial court excluded the evidence. ∆ had attempted to introduce the evidence for the limited purpose of establishing an alternative source for the witness's sexual knowledge. The court held that the rape shield statute was constitutional, but that the evidence was so relevant and probative that ∆'s right to present it was constitutionally protected. ∆'s offer of proof was adequately supported by a doctor's report. The court also held that the trial court abused its discretion in permitting the prosecutor's closing remarks
c) Rule: Constitutional challenge to a statute which as applied to the factual situation created an unconstitutional situation. Therefore, many states have exceptions to rape shield laws where constitutionally required.
D. Issues of Substantive Criminal Law
1. Mens Rea and Consent
2. The Use or Threat of Force
a) Commonwealth v. Berkowitz
(1) Facts: The victim went to appellee's college dorm room to visit appellee's roommate. Appellee's roommate was not there, and the victim accepted appellee's invitation to stay for a while. Appellee lifted up the victim's shirt, massaged her breasts, and removed his pants. Both stood up, he locked the door, push her onto the bed, removed her undergarments, and then penetrated her. Appellee was arrested, tried and convicted of rape and indecent assault. Appellee sought review and the superior court reversed and dismissed the rape charge and remanded the indecent assault charge on the grounds that the trial court erred in excluding testimony under the Rape Shield Law, 18 Pa. Cons. Stat. § 3104.
(2) Holding: Affirmed the reversal and dismissal of the rape charge, but reversed the holding on the indecent assault. The court held that the victim's testimony did not establish that appellee forcibly compelled her to engage in sexual intercourse, that the superior court erred in its application of the Rape Shield Law, 18 Pa. Cons. Stat. § 3104, and that there was sufficient evidence to support a conviction of indecent assault.
b) State v. Bonds
(1) Facts: ∆ was in the boarding house in which he previously resided. The victim confronted ∆ and told him that a guard was waiting for him downstairs. ∆ began shouting at the victim. The victim turned to confront ∆ and he reached out his hand and grabbed the nipple of her left breast. He squeezed her nipple and pulled it. ∆ pled guilty to sexual assault.
(2) Holding: ∆'s actions did not constitute second degree sexual assault. In reversing the decision and reinstating ∆'s conviction, the court found that ∆'s actions constituted sexual assault. ∆ made sexual contact with the victim's intimate part through means of actual or attempted battery. ∆ admitted that he used force in grabbing the victim's nipple and intended to hurt her.
c) State v. Jaworski
(1) Facts: Jaworski was charged with sexually assaulting S.H., a fellow inmate at the Racine county jail, on five occasions. When S.H. objected, Jaworski put his hand on S.H.'s throat and said, "If you want me to get violent, I'll get violent with you." S.H. testified that he became terrified and submitted to anal intercourse.
(2) Holding: The State did not have to establish a separate threat for each count of second-degree sexual assault. What had to be established, and was established, was that pursuant to Wis. Stat. § 940.225(2)(a), on each date charged ∆ had sexual intercourse with the victim without the victim's consent, by use or threat of force or violence. There was evidence that ∆'s original threat of violence against the victim weighed upon him and caused him to cooperate on each occasion out of fear for his safety. Finally, the court held that ∆ was not prejudiced by the jury receiving the witnesses' written statements. Although it would have been "better practice" to read the requested statements to the jury rather than send them to the jury room, the statements merely repeated testimony.
3. Criminal Liability for Failing to Protecting A Child From Sexual Assault 
a) State v. Williquette
(1) Facts: Petitioner, a parent, knowingly allowed her spouse to repeatedly abuse her children physically and sexually. When she was tried for child abuse under Wis. Stat. § 940.201, the court dismissed the case. 
(2) Holding: The parent, by knowingly permitting another person to abuse the parent's own child, subjected the child to abuse within the meaning of § 940.201. Criminal liability for omissions was not abolished by Wis. Stat. § 939.10. Although a person was generally under no duty to protect another from hazardous situations, the parent was under a duty to protect her children. Wis. Stat. § 48.981(2), which required professionals to report suspected child abuse, did not relieve parents of their common-law duty to protect their children. Section 940.201 was not unconstitutionally vague where applied to parents.
4. The Problem of Acquaintance Rape
a) State v. Barry Brown
(1) Facts: After a night of drinking, two friends returned to dorm room. Sexual activity ensued; there was no legal consent, rather only passive acceptance. 
(2) Rule:  As there was no overt action, this case indicates the difficulty in locating culpability in the victim’s head as outward behavior is not indicative.
IV. Defenses to Criminal Liability
A. Mistake
· 939.43 Mistake. 
· (1) An honest error, whether of fact or of law other than criminal law, is a defense if it negatives the existence of a state of mind essential to the crime.
· (2) A mistake as to the age of a minor or as to the existence or constitutionality of the section under which the actor is prosecuted or the scope or meaning of the terms used in that section is not a defense.
1. State v. Goodenow
a) Facts: Parties cohabited as husband and wife while still married based upon the suggestion of a justice of the peace.
b) Holding: As the accused intentionally committed an act which was in itself unlawful, ignorance of the law is not an excuse for such behavior.
c) Rule: Ignorance of the judge does not excuse criminal behavior as actors are still responsible to know and ascertain the law and the facts themselves.
2. State v. Davis
a) Facts: Defendant was convicted after requesting and receiving a legal opinion from the district attorney concerning his duties as a corporate officer while serving on the county board. The district attorney was authorized to issue such opinions under Wisconsin Stat. § 59.07. 
b) Holding: defendant's good faith reliance upon the statutorily authorized opinion of the district attorney was a defense to prosecution under Wisconsin Stat. § 946.13. The court found that blind application of the rule that ignorance of the law was no excuse would be fundamentally unfair.
c) Rule: Providing fair haven for good faith reliance on good advice of those who are statutorily required to give advice promotes relying on that advice.
3. Garnett v. State
a) Facts: Defendant was a 20-year old young retarded male who previously met the victim, who was 13 years old, and talked with her occasionally by telephone. He approached the victim's house, and she opened her bedroom window and directed him to use a ladder to climb up the window. The two talked, engaged in sexual intercourse, and remained in the bedroom for more than seven hours before defendant departed therefrom. Defendant alleged that the victim previously represented that she was 16 years old and that he had acted with such belief, and there was no mens rea and reasonable mistake of fact.
b) Holding:  (1) the second degree rape statute, § 463(a)(3), was a strict liability offense that did not require the state to prove mens rea; (2) as such, defendant was guilty of the second degree rape by engaging in sexual intercourse with the victim, who was under fourteen years of age and four years his junior; and (3) the mistake-of-age defense was not allowable under § 463(a)(3), which made no reference to defendant's knowledge, belief, or other state of mind.
c) Rule: If a ∆ is competent to stand trial, the state does not question whether they are competent to make mistakes of fact.  Mistake of fact can negate the intent element of a crime; therefore the mistake defense defense requires a mental state.
B. Intoxication
· 939.42 Intoxication. An intoxicated or a drugged condition of the actor is a defense only if such condition:
· (1) Is involuntarily produced and renders the actor incapable of distinguishing between right and wrong in regard to the alleged criminal act at the time the act is committed; or
· (2) Negatives the existence of a state of mind essential to the crime, except as provided in s. 939.24 (3).
1. The Standard
2. Involuntary Intoxication
a) Loveday v. State
(a) Facts: Defendant argued that it was a prejudicial error for the trial court to exclude testimony relating to his addiction to drugs, that he was denied a fair trial because of the failure of the prosecution to supply exculpatory evidence, and that it was error to admit defendant's confessions into evidence because they were the products of an illegal arrest.
(b) Holding: First, Wis. Stat. § 939.42(1) should be interpreted to exclude addiction as a basis for a claim of involuntary intoxication under the statute. Second, there was no evidence to show that defendant's intoxication or drugged condition was involuntary. 
(c) Rule: Addiction is not involuntary; it is a choice to take substance. So choosing means that you choose to accept the implications.
(2) State v. Gardner
(a) Facts: Defendant appealed from his conviction for armed burglary, false imprisonment while armed, and second-degree sexual assault, claiming that the trial court erred in not allowing his expert to testify about his prescription medication's effect on his ability to distinguish right from wrong. 
(b) Holding: the involuntary intoxication defense was available when the intoxication was due to prescription medication taken as directed. However, the court's review of defendant's offer of proof lead the court to affirm the trial court's exclusion of the proffered testimony as defendant's expert failed to assert that whatever intoxication there may have been affected defendant's ability to tell right from wrong. Defendant also argued that his sentence was harsh considering that he was a first time offender. The conviction was affirmed because the trial court considered the appropriate factors and found that defendant's conduct was aggravated and premeditated.
3. Voluntary Intoxication
a) Edwards v. State
(1) Facts: The evidence showed that defendant, a 16-year-old youth, and his companions were intoxicated at the time they knocked out a taxicab driver, in whose cab they were riding, and took the taxicab. Defendant was arrested whole asleep in his bed at his mother's home. 
(2) Holding: There was ample evidence for the jury to find that the occupants of the cab, other than the driver, were drinking whisky heavily, and according to the evidence of defendant himself he was so intoxicated at the time that he did not know what he was doing and had no recollection whatever about it. There was no evidence that he had formed any intention to steal the taxi prior to becoming drunk, and if, while in that condition, he parked the car, went to sleep, and did not wake up until the owner had recovered the taxicab, all of which on the evidence was a question for the jury, then he was not guilty of the crime of larceny. Thus, the trial court's jury instruction complained of erroneously eliminated from the jury any consideration whatever of defendant's evidence as to his drunkenness and the extent and effect thereof on his actions. He was, accordingly, entitled to a reversal of the conviction and a retrial.
(3) Rule: Via §939.42(2), intoxication is not a defense to criminal recklessness because the crime requires an awareness of the action.
4. Evidence Required to Raise the Issue
a) State v. Schulz
(1) Facts: Prior to the murder defendant had been drinking. Defendant contended that there was an issue as to whether he intended to kill the victim and he relied on his excessively intoxicated state as evidence of the nonexistence of a specific intent to kill. At the close of the trial, the judge instructed the jury on both first and second-degree murder and on the matter of intoxication and the role it should play in the jury's deliberative process. Defendant contended the jury charge could have been interpreted by a reasonable juror as placing on defendant the burden of persuading the jury that he lacked the specific intent to kill due to intoxication.
(2) Holding: the defense of intoxication was a "negative defense" which attacked an element of crime charged in a murder prosecution. Thus the court had to consider whether the jury instructions given in the case adequately set forth the burden of persuasion on the issue of intoxication. The court concluded that a reasonable juror could have misunderstood the allocation of the burden of proof. The court concluded that the jury instructions were tainted and the taint impaired the integrity of the jury determination.
(3) Rule: For a jury to consider involuntary intoxication defense, a ∆ must claim intoxication as a barrier to the formation of intent. The state must still prove intent.
b) State v. Nemoir
(1) Facts: Defendant appealed from his conviction, arguing that: (1) there was insufficient evidence to show that he intended to kill the victim; (2) the prosecutor's closing argument was improper; and (3) the trial court erred in holding that the results of defendant's polygraph test were inadmissible. 
(2) Holding: a reasonable jury could be convinced beyond a reasonable doubt that defendant possessed the requisite intent to kill. Defendant asked a friend to accompany him to the victim's home, pulled out his revolver while the friend talked to the victim, and shot the victim in the face from one inch away. 
c) State v. Guiden
(1) Facts: Defendant pleaded guilty to the charge of burglary. Defendant claimed that he was intoxicated at the time of the burglary and unable to form the requisite intent to burglarize.
(2) Holding: defendant's argument amounted to a contention that he was sober enough to know to run after a car and away from police officers with the stolen television set, but too drunk to form an intent to burglarize. The court noted that the capacity to form intent was to be inferred from the acts and conduct of defendant, as well as from his self-described state of sobriety. 
5. Alcohol and Mental State
C. Justification Generally: Choice of Evils
· 939.47 Necessity. Pressure of natural physical forces which causes the actor reasonably to believe that his or her act is the only means of preventing imminent public disaster, or imminent death or great bodily harm to the actor or another and which causes him or her so to act, is a defense to a prosecution for any crime based on that act, except that if the prosecution is for first−degree intentional homicide, the degree of the crime is reduced to 2nd−degree intentional homicide.
1. Regina v. Dudley and Stephens
a) Facts: Dudley and Stephens along with Brooks and Parker(victim) were cast away at sea without weeks of food and water except for some turnips and a turtle. After twenty days, Dudley and Stephens proposed one person sacrifice himself in order to save the rest. Brooks dissented while Dudley and Stephens decided to kill Parker since he was the weakest and youngest. On the 25th of July, seeing no rescue in sight, the two men killed Parker and the three men feasted on his body. Four days later a vessel rescued them and Dudley and Stephens were charged with murder.
b) Holding: The necessity of hunger does not justify larceny, let alone murder. Stephens and Dudley chose the weakest and youngest to kill and it was not more necessary to kill him than any of the other grown men.  Stephens and Dudley were tempted to kill Parker but temptation itself is not an excuse for murdering him. Their unfortunate circumstances also do not lend leniency to the legal definition of murder.
c) Rule: Limitation of autonomy is permissible when allowance would be the commission of a crime.
2. United States v. Schoon
a) Facts: Defendants were arrested after gaining admittance to an Internal Revenue Service office and splashing simulated blood on the counters, walls, and carpeting in protest over United States involvement in El Salvador. A federal police officer ordered the group to disperse, and when defendants refused, they were arrested. Defendants were convicted of obstructing activities of the Internal Revenue Service and failing to comply with an order of a federal police officer.
b) Holding:  necessity defense was not applicable to cases involving indirect civil disobedience. The court held that the law could not function if people were allowed to rely on their subjective judgments in determining which harms justified the taking of criminal actions. Congress could change its mind at any time in response to civil protect, so petitioning Congress was always an adequate legal alternative and there was never an absence of legal alternatives in cases where congressional action was the protest's aim.
c) Rule: When protesting a policy, there is a choice somewhere that led to the enactment of the policy.  Therefore, ∆s should have chosen to avoid the harm rather than a violation of criminal law. – Also, violating this law would not prevent a harm (via the commission of a crime)
D. Privilege: Self-Defense and Defense of Others
· 939.48 Self−defense and defense of others. 
· (1) A person is privileged to threaten or intentionally use force against another for the purpose of preventing or terminating what the person reasonably believes to be an unlawful interference with his or her person by such other person. The actor may intentionally use only such force or threat thereof as the actor reasonably believes is necessary to prevent or terminate the interference. The actor may not intentionally use force which is intended or likely to cause death or great bodily harm unless the actor reasonably believes that such force is necessary to prevent imminent death or great bodily harm to himself or herself.
· (2) Provocation affects the privilege of self−defense as follows:
· (a) A person who engages in unlawful conduct of a type likely to provoke others to attack him or her and thereby does provoke an attack is not entitled to claim the privilege of self−defense against such attack, except when the attack which ensues is of a type causing the person engaging in the unlawful conduct to reasonably believe that he or she is in imminent danger of death or great bodily harm. In such a case, the person engaging in the unlawful conduct is privileged to act in self−defense, but the per- son is not privileged to resort to the use of force intended or likely to cause death to the person’s assailant unless the person reason- ably believes he or she has exhausted every other reasonable means to escape from or otherwise avoid death or great bodily harm at the hands of his or her assailant.
· (b) The privilege lost by provocation may be regained if the actor in good faith withdraws from the fight and gives adequate notice thereof to his or her assailant.
· (c) A person who provokes an attack, whether by lawful or unlawful conduct, with intent to use such an attack as an excuse to cause death or great bodily harm to his or her assailant is not entitled to claim the privilege of self−defense.
· (3) The privilege of self−defense extends not only to the intentional infliction of harm upon a real or apparent wrongdoer, but also to the unintended infliction of harm upon a 3rd person, except that if the unintended infliction of harm amounts to the crime of first−degree or 2nd−degree reckless homicide, homicide by negligent handling of dangerous weapon, explosives or fire, first−degree or 2nd−degree reckless injury or injury by negligent handling of dangerous weapon, explosives or fire, the actor is liable for whichever one of those crimes is committed.
· (4) A person is privileged to defend a 3rd person from real or apparent unlawful interference by another under the same conditions and by the same means as those under and by which the per- son is privileged to defend himself or herself from real or apparent unlawful interference, provided that the person reasonably believes that the facts are such that the 3rd person would be privileged to act in self−defense and that the person’s intervention is necessary for the protection of the 3rd person.
· (5) A person is privileged to use force against another if the person reasonably believes that to use such force is necessary to prevent such person from committing suicide, but this privilege does not extend to the intentional use of force intended or likely to cause death.
· (6) In this section “unlawful” means either tortious or expressly prohibited by criminal law or both.
1. The Standard
a) Requirements
(1) Triggering event which leads to event
(2) Necessity to act which leads to the use of force
(3) Proportionality – an equal or reasonable amount of force to stop the interference
b) Elements of the Claim
(1) Belief that the actor is in danger
(2) Belief that level of force is proportional
c) Duty to Retreat
(1) Wisconsin: No duty to retreat unless you’re the initial aggressor
2. Constitutional Requirements
a) Martin v. Ohio
(1) Facts: Petitioner was charged with aggravated murder for the shooting of her husband. A trial subsequently resulted, and petitioner asserted self-defense in response to the state's accusations. Before the jury was given permission to render a verdict, petitioner claimed that the requirement in which she was burdened to prove her own self-defense, was in violation of the due process clause of U.S. Const. amend. V. The trial court rejected this request and the jury found her guilty.
(2) Holding: the burdens could coexist since effective proof of self-defense invalidated intent requirements for murder.
(3) Rule: As long as the state proves the elements of the crime, it is constitutional to place a burden on the ∆.
3. Applying the Standard
a) State v. Marshall
(1) Facts: Defendant was convicted of murder, but the State chose to seek only a manslaughter conviction. Defendant admitted shooting the victim, but claimed it was in self-defense. He claimed that the victim had cursed him and had reached for a hammer before defendant shot him. 
(2) Holding: in defending oneself, one could not use more force than was reasonability necessary. Defendant's own testimony proved that he was neither in imminent death or great bodily harm when he shot the victim, nor did he apprehend that he was in such danger. Further, the evidence was that the victim did not reach for the hammer until after he was shot. Consequently, defendant used excessive force. Because he used excessive force, he was guilty of manslaughter, at the least. While some of the illustrations in the charge might have been inappropriate or misleading, they were harmless or cured by the verdict, in light of defendant's admission and the evidence against him.
(3) Rule: To claim self-defense, must use force which is proportional and which is necessary to protect oneself.
b) State v. Gomaz
(1) Facts: The act that formed the basis of the first-degree murder charge was a stabbing incident involving the deceased and defendant whereby the deceased impaled himself on defendant’s knife. Defendant's request for an instruction on imperfect self-defense manslaughter was denied and forms the basis of the appeal. The State retracted its initial position and conceded that defendant should have been given both perfect and imperfect self-defense instructions but maintained that any objection to the failure to instruct was waived. 
(2) Holding: regardless of whether the objection as to the omission of the instruction was properly preserved, unless the objection articulated a prejudicial error, a new trial would not be required. The court found that defense counsel properly preserved the objection for review by objecting and redirecting the trial court's attention to the proposed imperfect self-defense instruction. The court concluded that the error was not harmless but was an error for which prejudice to defendant was undeniable because the trial court's refusal to instruct the jury as to imperfect self-defense concerned a crucial aspect of defendant's defense.
(3) Rule: Whenever perfect self-defense is raised, imperfect self-defense should be raised.
c) State v. Head
(1) Facts: Defendant shot and killed her husband, but claimed she acted in self-defense. The trial court rejected defendant's attempt to introduce evidence of her husband's alleged threats and acts of violence towards her, as well as her knowledge of husband's threats and acts of violence towards others to explain her mental state.
(2) Holding: a claim of imperfect self-defense, which mitigated first-degree intentional homicide to second-degree intentional homicide, did not require a showing that a person who used unnecessary defensive force was acting with a reasonable belief of an unlawful interference with her person. Defendant's offer of proof established a sufficient factual basis for a claim of unnecessary defensive force (imperfect self-defense) and she should have been allowed to present evidence of her husband's violent character and past acts in an effort to mitigate the charge of first-degree intentional homicide. She was also entitled to a jury instruction on second-degree intentional homicide on the basis of the evidence that was introduced at trial. Because of those errors, defendant was entitled to a new trial.
(3) Rule: For imperfect self-defense, not an objective standard, but an actual belief: 1) In danger of death or great bodily harm; and 2) the force used was reasonable to stop the intereference.
V. Attempt
· 939.32 Attempt. 
· (1) GENERALLY. Whoever attempts to commit a felony or a crime specified in s. 940.19, 940.195, 943.20, or 943.74 may be fined or imprisoned or both as provided under sub. (1g), except:
· (a) Whoever attempts to commit a crime for which the penalty is life imprisonment is guilty of a Class B felony.s. 101.10 (4) (b). 
· (1g) MAXIMUM PENALTY. The maximum penalty for an attempt to commit a crime that is punishable under sub. (1) (intro.) is as follows:
· (a) The maximum fine is one−half of the maximum fine for the completed crime.
· (b) 1. If neither s. 939.62 (1) nor s. 961.48 is being applied, the maximum term of imprisonment is one−half of the maximum term of imprisonment, as increased by any penalty enhancement statute listed in s. 973.01 (2) (c) 2. a. and b., for the completed crime.
· (3) REQUIREMENTS.An attempt to commit a crime requires that the actor have an intent to perform acts and attain a result which, if accomplished, would constitute such crime and that the actor does acts toward the commission of the crime which demonstrate unequivocally, under all the circumstances, that the actor formed that intent and would commit the crime except for the intervention of another person or some other extraneous factor.
A. The Standard
1. In attempt, have never actually committed a crime; punishing the “you would have done it if you could have” action.
2. Requirements
a) Intent to commit the crime
b) Act in furtherance of the crime
3. Must draw a line between legal impossibility (the action is not illegal) and mistake of face (believing an incorrect fact); can depend largely on court’s desire to achieve one goal.
a) Legal impossibility: typically courts will focus on mens rea in the statute
b) Factual Error: Mens rea is not important
B. The Act
1. People v. Miller
a) Facts: ∆ threatened to kill a man he claimed was annoying his wife. ∆ complained that the constable offered no help. Later that day, ∆ entered a field where the victim was working. ∆ held a loaded rifle. He walked toward the victim as well as the constable. The victim fled. ∆ never raised the rifle. The constable approached ∆ and took the weapon without any resistance. 
b) Holding: attempted murder required a specific intent and an overt act towards its commission. The court held that the information provided the notice required by Cal. Penal Code § 952. The court found no evidence of an overt act. Up to the time the rifle was taken, it was uncertain whether ∆ sought to kill the victim or demand the constable arrest the victim. The jury charge that guilty intent could have been presumed from an unlawful act was prejudicial error where intent was an element that had to have been proved. Likewise, it was error to charge the jury that intent was proven if an act was begun that would have resulted in murder if not stopped.
c) Rule: When it is possible that there is an alternate set of facts that could explain the happenings, the actor cannot be guilty of attempt; preparation alone is not enough to establish liability.
2. People v. Rizzo
a) Facts: ∆ intended to rob a payroll man, however, the police intervened and arrested ∆ and his accomplices before they had located the man they wanted to rob. ∆ was convicted of robbery in the first degree, and he appealed his conviction.
b) Holding: ∆ would be guilty of attempted robbery if ∆ committed an act tending be immediately connected to the commission of the robbery. The court reversed ∆'s conviction and ordered a new trial because ∆'s actions were too remote with respect to the commission of the crime to constitute attempted robbery because he had not found or seen the man he intended to rob.
c) Rule: Factual impossibility is not a bad to prosecution, but when the further act is impossible guilt cannot be found.
3. Hyde v. United States
a) Facts: ∆s were convicted of conspiracy to defraud the United States to the profit, gain, and use of themselves. 
b) Holding: trial was properly held where the overt act in furtherance of the conspiracy was performed, rather than at the place where the conspiracy was entered into.
4. State v. Judge p. 525
a) Facts: action to set aside a transfer of property by an elderly person to a relative.
b) Holding: cancelled the deed and quieted title in plaintiff.
C. Mental Purpose, Impossibility, and Failure
1. Commonwealth v. Johnson
a) Facts: ∆, a licensed physician, diagnosed patients' ailments by rubbing their name on the knob of an alleged electrical instrument and treated them, without having to see them, with his self-proclaimed, world-renowned, curing treatment for a fee of $ 65 a month. A county detective gave him the name of a fictitious sister, received a diagnosis and an offer of treatment, and gave him $ 25 on account. ∆ was arrested shortly thereafter with the marked bills in his possession. ∆ argued that he should not have been convicted of attempt because the detective was not deceived. 
b) Holding:  there was no legal impossibility of consummating the offense, only a factual impossibility. The requisite criminal intent was present. Although a person of ordinary intelligence may not have been deceived, the court noted that the statute was designed to protect not the shrewd and capable but the simple and gullible from the designs of those who lived by preying upon the ignorance of the public. Although he received some money, his effort to obtain the further sums remained an attempt to commit the crime.
c) Rule: Framing is important – in order to commit the completed crime the ∆ must think that they will complete the crime (deceive the person). So, a completed crime is one which requires that belief take place.  In a sting operation they think they are deceiving someone who is not actually deceived.  
2. Booth v. State
a) Facts: ∆ was charged with the crime of receiving stolen property (a coat), but was convicted of attempt to receive stolen property.
b) Holding: Reversed with direction that the action against ∆ be dismissed. The court noted that the alleged stolen property, a top coat, had already been recovered by the police prior to the alleged crime. Thus, the top coat was no longer stolen property at the time it was delivered or transferred to ∆. The court found that the law was clear that ∆ could not have been convicted of receiving stolen property as the property had lost its character as stolen property. The court held that if ∆ could not be convicted of the substantive charge, because the coat had lost its character as stolen property; neither could he be convicted of an attempt because the coat was not in the category of stolen property at the time he received it.
c) Rule: Overall, impossibility doesn’t come up very often even though it is present.
3. State v. Damms
a) Facts: ∆ was convicted of attempt to commit murder. ∆ argued that it was impossible for him to have committed the act of murder because the gun was unloaded and, therefore, he was precluded from being convicted of the offense of attempt to commit murder. ∆ argued that the impossibility of accomplishment due to the gun not being loaded fell with the statutory words of Wis. Stat. § 939.32(2) "except for the intervention of some other extraneous factor." ∆ also asserted that the evidence was insufficient to convict him of attempted murder. 
b) Holding: Pointing an unloaded gun at his wife's head and pulling the trigger was an attempt to commit murder if ∆ believed the gun to be loaded. The court concluded that there was sufficient evidence to sustain the jury's verdict that ∆ believed the gun was loaded and, therefore, that ∆ was guilty of the crime of attempted murder.
4. State v. Kordas
a) Facts: An amended complaint charged ∆ with buying a motorcycle from an undercover officer. The police had modified the motorcycle and made misrepresentations about the cycle to ∆ so that it appeared to have been stolen, when in fact it had not been. The trial court affirmed the dismissal of the complaint, holding that although ∆ indicated he believed the motorcycle was stolen, it was legally impossible for him to have committed an attempt to receive stolen property where the property was not actually stolen.
b) Holding: The complaint was sufficient because the elements of an attempt to commit a crime under § 939.32(3), a criminal intent and acts in furtherance of the intent, were present. The intervention of an extraneous fact that prevented the commission of the crime was irrelevant unless it negated the inference that ∆ possessed the necessary criminal intent. ∆ could not use the defense of mistake under Wis. Stat. § 939.43(1) because he was unaware that the motorcycle had not been stolen.
5. Berry v. State
a) Facts: ∆ was charged with attempted theft in violation of §§ 943.20, 939.32 for sticking a coat into his pants. The trial court convicted him upon the jury verdict and sentenced him to an indeterminate term of imprisonment of not more than one year, less credit for pre-conviction incarceration. 
b) Holding:  (1) that its review was not barred by the Double Jeopardy Clause of the Fifth Amendment, as reversal of the appellate court's decision merely reinstated the jury's verdict; and (2) that an unequivocal act accompanied by the requisite intent was sufficient to constitute criminal attempt under § 939.32(2).
c) Rule: It’s difficult to have an intervention and a completed act or a situation where the ∆ would commit the act unless somebody stops them and would complete it if they don’t.  Attempt is a lesser included crime of several offenses; completion of the act is not a bar to prosecution.
D. Renunciation of Criminal Purpose
1. Hamiel v. State
a) Facts: Three men entered a pharmacy. One man threatened to shoot the cashier if she did not empty the register. The pharmacy owner approached the front of the store. The three men fled, and the owner flagged down a passing police car. Eyewitnesses identified ∆ as the potential shooter.
b) Holding: For ∆ to be found guilty of attempted robbery pursuant to Wis. Stat. § 943.32 and § 939.32(2), the State had to prove that: (1) ∆'s actions in furtherance of the crime clearly demonstrated that he had the intent to commit attempted robbery; and (2) that having formed that intent, ∆ had taken enough steps to further the crime so that it was improbable that he would have voluntarily terminated his participation. The evidence was sufficient to support ∆'s conviction.
c) Rule: Renouncing a criminal purpose can generally bar prosecution for attempt. However, this is an internal decision, and so it is difficult to demonstrate unequivocally that you intended not to follow through.  Question becomes, could a rational trier of fact find the unequivocal under all the circumstances?
2. State v. Stewart
a) Facts: ∆ was charged with attempted robbery, party to a crime, Wis. Stat. §§ 943.32(1)(b), 939.32(3), 939.05 (1985-86), for approaching another man who was waiting at a bus stop.
b) Holding: (1) the evidence adduced, believed, and rationally considered by the trier of fact was sufficient to prove beyond a reasonable doubt that ∆ intended to compel the complainant to turn over his money under threat of force; thus, the evidence satisfied the first element of attempted robbery, intent to commit robbery; and (2) the evidence was sufficient for the trier of fact to find beyond a reasonable doubt that ∆'s conduct in furtherance of his intent to commit robbery had proceeded far enough toward completion of the crime to make it improbable that he would desist; thus, the prosecution had proven the second element of the crime of attempt.
c) Rule: There always needs to be an action which indicates that the action would have occured but for the intervention.  Although victim’s responses can make a difference, they don’t always do so.
(1) WI Sup. Ct.: Stop the Film test, but doesn’t consider situations in which the actor would abandon the action and walk away.
VI. Conspiracy
· 939.31 Conspiracy. Except as provided in ss. 940.43 (4), 940.45 (4) and 961.41 (1x), whoever, with intent that a crime be committed, agrees or combines with another for the purpose of committing that crime may, if one or more of the parties to the con- spiracy does an act to effect its object, be fined or imprisoned or both not to exceed the maximum provided for the completed crime; except that for a conspiracy to commit a crime for which the penalty is life imprisonment, the actor is guilty of a Class B fel- ony.
A. The Standard
1. Requirements:
a) Agreement to commit crime – the object of the agreement must be criminal.
b) Overt act – can be an omission if one had a duty to act
2. Can be charged on completed crimes or incomplete crimes
a) Broader than attempt
(1) Attempt takes the actor to the brink of the crime
(2) Conspiracy requires agreement and a small step
3. Can warrant a full penalty even though it is easier to prove than attempt
a) Punishment is purposefully larger than attempt because of the policy decision/normative belief that the risk is higher, so the danger is greater.
4. Federal prosecutors use this often because it allows for a broader selection of venue, and they are the ones typically dealing with interstate conspiracies.
5. Cannot have both a conspiracy and a completed crime
a) Wis. Stat. §939.72
b) WI does not allow both conspiracy and attempt
6. When does conspiracy end?
a) When purpose is renounced – withdrawal via §939.05(2)(c)
B. The Conspiratorial Relationship
1. United States v. Falcone
a) Facts: ∆s, a group of suppliers and a group of distillers, were convicted of conspiracy to operate illegal stills. 
b) Holding: reversed as to the group of suppliers but affirmed as to the distillers. The court reversed the convictions of the ∆ suppliers on the grounds that the ∆ suppliers' having knowledge that the goods they sold to the ∆ distillers were going to be used for illegal activity was not enough for them to be conspirators. Rather, the ∆ suppliers had to have done something more positive to promote the venture or have a stake in its outcome for liability for conspiracy to attach.
c) Rule: You must have a stake in the outcome and promote the venture itself. Because of the huge number of ∆s in a conspiracy case, there is pressure to plead/opportunity to rat out co-conspirator. Ironic, because the higher up someone is, the more they are likely to get off.
2. Direct Sales Co. v. United States
a) Facts: The trial court convicted a corporation, a registered drug manufacturer and wholesaler, of conspiracy to violate the Harrison Narcotic Act. It found that the corporation's mail-order sales of morphine sulphate to a small-town physician were such that it must have known that he was not distributing the drug legally.
b) Holding: evidence of the corporation's mass advertising, bargain-counter discounts, and large quantities supplied to physician were sufficient to show that it conspired with the physician to illegally distribute morphine sulphate.
c) Rule: An act of facilitation which makes the crime easier to complete is sufficient grounds to find guilt of a conspiracy.
3. United States v. Blankenship
a) Facts: ∆ knew that a conspiracy member rented his trailer in order to manufacture methamphetamine in it, but there was a gulf between knowledge and conspiracy.
b) Holding: There was no evidence that ∆ recognized, let alone that he joined and promoted, the full scope of the organization's activities. It was possible he joined, or abetted, a more limited agreement to manufacture a quantity of methamphetamine, but he was not charged with that offense. ∆ facilitated an attempted crime, and probably conspired to do this, but he did not subscribe to the broader agreement on which his conviction depended.
c) Rule: Question to be asked when extending conspiracy is whether the imposition of liability on transactions of the class depicted by the case would deter crime without adding unduly to the costs of legitimate transactions.
C. The Overt Act
D. Unity and Scope of Conspiracy
1. United States v. Bruno
a) Facts: ∆s were indicted along with others for a conspiracy to import, sell, and possess narcotics. On appeal, they asserted that if the evidence proved anything, it proved a series of separate conspiracies, and not a single one, as alleged in the indictment.
b) Holding: Judgment affirmed as to one ∆ but reversed as to another because the evidence to establish his guilt of a conspiracy was insufficient.
c) Rule: Chain theory of liability – look for an obvious and inevitable chain. An agreement is at the heart of conspiracy.
2. Rex v. Meyrick and Ribuffi
a) Facts: ∆s were nightclub operators in London who did not know each other. Together, they were charged with conspiracy to cause a public mischief by corrupting the police.
b) Rule: Expansive theory of liability – knowing of other mischief is sufficient to indict. Not likely to stand in WI today. 
E. The Prosecutor’s Advantage
VII. Parties to a Crime
· 939.05 Parties to crime. 
· (1) Whoever is concerned in the commission of a crime is a principal and may be charged with and convicted of the commission of the crime although the person did not directly commit it and although the person who directly com- mitted it has not been convicted or has been convicted of some other degree of the crime or of some other crime based on the same act.
· (2) A person is concerned in the commission of the crime if the person:
· (a) Directly commits the crime; or 
· (b) Intentionally aids and abets the commission of it; or 
· (c) Is a party to a conspiracy with another to commit it or advises, hires, counsels or otherwise procures another to commit it. Such a party is also concerned in the commission of any other crime which is committed in pursuance of the intended crime and which under the circumstances is a natural and probable consequence of the intended crime. This paragraph does not apply to a person who voluntarily changes his or her mind and no longer desires that the crime be committed and notifies the other parties concerned of his or her withdrawal within a reasonable time before the commission of the crime so as to allow the others also to withdraw.
A. The Standard
1. Not a substantive offense, just a method of charging those who have done something. Methods:
a) Direct commission of a crime – “principals” have the highest degree of liability
b) Accessorial – those who move the action forward
c) Conspirator – charges for additional crimes committed in the process as the natural and probable consequence
2. Punishment
a) All parties are on the hook equally; can be charged with the whole crime.
(1) For aiding and abetting, must show a shared mental state.
(2) For co-conspirators, if death is the natural and probable consequence, requires the question of when the crime is ‘committed’
B. Liability of the Person Who Solicits, Conspires With, or Aids Another to Commit a Crime or Fails to Prevent the Commission of a Crime
1. United States v. Peoni
a) Facts: ∆ sold counterfeit bills to an individual. That individual then sold the same bills to a third person. All three knew that the bills were counterfeit. ∆ was indicted for possessing counterfeit money and for conspiracy to possess it. The jury convicted him on all counts.
b) Holding: The court reversed the conviction and held that ∆ was not an accessory to possession; his connection with the business ended when he got his money from the individual to whom he made the sale. ∆'s utterance of the bills was a step in the causal chain, which ended in the third person's possession, but nothing more.
2. State v. Ochoa
a) Facts: A crowd gathered at the office of the justice of peace in an effort to free a prisoner who was there for a hearing. When the sheriff and his deputies attempted to return the prisoner to jail, gunfire was exchanged, and the sheriff was killed. Ten men were charged with the crime; seven were acquitted, and three were convicted of second-degree murder. 
b) Holding: (1) as to one of the ∆s, no evidence sufficiently connected him with the unlawful design of the sheriff's slayer, and, therefore, no evidence supported his conviction of second-degree murder as an aider and abettor; (2) the other two ∆s were involved in an assault on a deputy, which was sufficient to show that they shared the intent of the slayer, and aided and abetted him in his unlawful undertaking;
3. State v. Nutley
a) Facts: ∆s were tried and found guilty for their different levels of participation in a murder and attempted murder based upon an interaction with police officers during a traffic stop.
b) Holding: On appeal, the court affirmed. Each juror was guilty through an in-depth examination of the standards.
VIII. The Role of the Prosecutor
A. Introduction
1. Limitations on charging: 
a) Cannot make decisions based upon impermissible factors (but good luck proving this)
b) Limitations on multiplicity via the Blockberger test (elements of LIO via §939.66)
c) Requirement of probable cause to believe each element occurred 
2. Diversions:
a) Formal diversions: presses the charges, but the prosecutor has the opportunity to drop those charges. Typically this happens by requesting X, Y, and Z; once those things are completed, they will move to drop the charges.
(1) Can ask for a guilty plea, but hold it pending the completion of the requests. 
(2) Typically means is that the earlier counsel is involved, the better it is for the charged party.
b) Informal diversion: Within the statute of limitations, creates an informal arrangement to close the case
3. Wisconsin John Doe Proceeding
a) Requests that a judge make a prosecutorial decision based upon a presentation.
4. Prosector’s role can’t be over-emphasized because nobody comes into the system without a charge.
a) Prosecutors operate without a charge; creates a minister of justice with tremendous power.
5. Brady Rule: Prosecutors are bound to turn over information proving evidence of innocence to defense counsel.
a) Many offices have implemented an open book policy.
B. Prosecutor’s Discretion
1. Sears v. State
a) Facts: ∆ claimed his prosecution for solicitation of sexual perversion rather than disorderly conduct denied him equal protection. 
b) Holding:  The conscious exercise of some selectivity in enforcement was not in itself a federal constitutional violation so long as the selection was not deliberately based upon an unjustifiable standard such as race, religion, or other arbitrary classification. Here, there was no evidence that ∆'s prosecution was based on personal vindictiveness or a desire to prevent the exercise of constitutional rights. At the trial court's evidentiary hearing on ∆'s claim, the deputy district attorney and the assistant district attorney testified concerning the factors that led them to charge ∆ as they did. They testified that his recidivism required a more substantial charge and that they desired to maintain consistency between the charges brought against patrons arrested by undercover policewomen and the charges brought against prostitutes arrested by undercover policemen.
2. Thompson v. State
a) Facts: ∆, under the influence of intoxicating liquors, stopped at a residence, asking a lady to call Alcoholics Anonymous. She called the police for assistance. A police officer arrived and located walking down the street a block away. The police officer ordered him to stop. He replied, "Get out of my way, you son-of-a-bitch, or I will kill you," pulled a knife, and struck at the officer. The officer blocked the blow, but, in the scuffle that ensued, the officer received a cut to one finger before managing to handcuff ∆.
b) Holding: Although the prosecutor could have chosen to divert ∆ into a non-criminal treatment program, he did not abuse his discretion in charging ∆ with attempted first-degree murder. ∆ was 52 years old and had a criminal record stretching back 30 years. Rehabilitation was unlikely to be any more successful than incarceration. Psychiatric reports showed that ∆ had no mental defects that would preclude him from conforming his behavior with the law.
C. Limits on Multiple Charges
1. Harrell v. State
a) Facts: ∆ raped a victim twice within a 20-minute period and threatened to kill the victim. ∆ was convicted of two counts of rape. ∆ appealed the conviction on grounds that the two alleged acts of intercourse constituted only one rape and that the conviction subjected ∆ to double jeopardy. 
b) Holding:  ∆ could be convicted for more than one offense where each offense was based upon different conduct, or if based on same conduct, each offense required proof of a fact not required by the other. In addition, the court held that when different crimes were committed, each crime could be prosecuted separately although all formed part of one transaction or sequence of events. Finally, the court held that rape was generally not a continuing offense, but each act of intercourse constituted a distinct and separate offense.
2. State v. Lechner
a) Facts: ∆ pled no contest to charges of second-degree reckless homicide, homicide by intoxicated use of a vehicle, causing great bodily harm by intoxicated use of a vehicle, and causing injury by intoxicated use of a vehicle.
b) Holding: affirmed, concluding that second-degree reckless homicide was not a lesser-included offense of homicide by intoxicated use of a vehicle. The court further concluded that there was a sufficient break in ∆'s conduct to constitute at least two separate and distinct criminal acts of second-degree reckless endangerment under Wis. Stat. § 941.30(2). The court found that ∆ failed to show that the trial court relied on the inaccurate number of ∆'s prior convictions contained in a presentence report. The trial court did not erroneously exercise its discretion by denying ∆'s request for resentencing. The court concluded that the state did not violate ∆'s double jeopardy rights when ∆ pled no contest to and was sentenced for both second-degree reckless homicide and homicide by intoxicated use of a vehicle.
3. State v. Akerele-Ale
a) Facts: ∆ challenged the trial court's denial of his § 974.06, Stats. (Wisconsin), motion to vacate the convictions for attempted murder on the ground that, when considered with the injury-regardless-of-life charges, the convictions violated the Double Jeopardy provisions of the United States Constitution and Wisconsin Constitution.
b) Holding:  The court concluded that the trial court's conviction of ∆ for both attempted first-degree murder and injury by conduct regardless of life did not violate the proscriptions against double jeopardy. The offenses of attempted first-degree murder and injury by conduct regardless of life were not the "same" offense within the meaning of the Blockburger v. United States double jeopardy analysis because each offense required proof of an element that the other offense did not. 
4. State v. Lasky
a) Facts: ∆ and his father robbed a state bank and ∆ pled guilty to aggravated bank robbery in federal court. He was then charged with armed robbery in state court. Wis. Stat. § 939.71(1999-2000) substantively enacted the Blockburger test for determining whether two offenses were the "same offense" for double jeopardy purposes.
b) Holding: compared the armed robbery statute, Wis. Stat. § 943.32(2) (1999-2000), and the federal aggravated robbery statute, 18 U.S.C.S. § 2113(a), (d), and concluded that the federal crime required proof of a fact that the state crime did not require. This was that the victim was assaulted or that the victim was placed in an objective state of danger. Moreover, the state offense required proof of specific intent to steal. Conversely, 18 U.S.C.S. § 2113(a) was a general intent crime. Because one of the elements of both the federal crime of aggravated bank robbery and the state crime of armed robbery required proof of a fact for conviction which the other did not require, ∆'s state prosecution for armed robbery was not barred by Wis. Stat. § 939.71(1999-2000).
5. State v. Rabe
a) Facts: The State charged ∆ with four counts of homicide by intoxicated use of a motor vehicle.  did the trial court err by ruling that, where a single act of negligence caused multiple deaths, the State was limited to charging only a single count under Wis. Stat. § 940.09?
b) Holding: where multiple deaths resulted from ∆'s negligent operation of a motor vehicle while under the influence of an intoxicant, the State could charge separate counts of homicide under Wis. Stat. § 940.09 for each death.
IX. Sentencing
A. Introduction
1. Focal point of the entire system.
2. Purpose:
a) Rehabilitation: reform the offender and bring them back into society
b) Deterrence: prevent offender/community from engaging in crime
c) Incapacitation: prevent the actor from further action
d) Just Dessert: because the actor has transgressed law, they deserve punishment
e) [There are ideas that it can be restorative as well]
B. Characteristics and Rationale of Indeterminate Sentencing
C. Truth in Sentencing
D. Sentencing Procedure
E. The Exercise of Sentencing Discretion
1. State v. Gallion
a) Facts: ∆ pleaded guilty and was sentenced to 21 years' imprisonment, followed by nine years of extended supervision. The trial court had exercised its discretion in sentencing, based on testimony concerning the victim as well as other factors. 
b) Holding: A review of the record indicated that the trial court had in fact provided an adequate explanation for the sentence given, used relevant information regarding the character of the victim, and imposed a sentence that was neither unduly harsh nor excessive. There was no due process violation, victim evidence was properly considered and was not compared with ∆'s character, and ∆ failed to show that the sentence was based on irrelevant or improper factors. The court noted that ∆'s intoxication level was two and a half times the legal limit.
F. Proof of Facts at Sentencing
1. Blakely v. Washington
a) Facts: Petitioner pled guilty to kidnapping his estranged wife.
b) Holding: Petitioner was sentenced to more than three years above the 53-month statutory maximum of the standard range because he had acted with "deliberate cruelty." The facts supporting that finding were neither admitted by petitioner nor found by a jury. The judge in the case could not have imposed the exceptional 90-month sentence solely on the basis of the facts admitted in the guilty plea. Those facts alone were insufficient because a reason offered to justify an exceptional sentence could be considered only if it took into account factors other than those which were used in computing the standard range sentence for the offense, which in this case included the elements of second-degree kidnapping and the use of a firearm. Had the judge imposed the 90-month sentence solely on the basis of the plea, he would have been reversed. The jury's verdict alone did not authorize the sentence. The judge acquired that authority only upon finding some additional fact. Because the State's sentencing procedure did not comply with the Sixth Amendment, petitioner's sentence was invalid.

