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I. General Goals of the Tort System
A. fairness among individuals
B. effective allocation of loss = insurance
C. prevention of self-help by victims and relatives against wrongdoers = INSURANCE?
D. retribution against wrongdoers (punitive damages) = SAFETY?
E. deterrence of wrongdoers = safety
F. compensation for victims of wrongdoers = insurance
II. General Expansion of Liability: Where to draw the line?
A. Pro Expansion of Liability
1. when innocent π is injured, no expansion
a) π bears full cost of the harm inflicted
2. increases safety, promotes prevention
3. insurance companies have the incentive to identify potential injurers withlow probability of mishaps and will expend the resources to obtain the necessary information to differentiate
B. Con Expansion of Liability
1. open-ended liability (slippery slope) and vague and unclear rules
2. increased number of claims
a) potential increase in false, meritless claims 
b) more expensive
3. increased complexity of claims
a) mistakes by juries more likely
b) more expensive (longer trials, fewer settlements)
4. there are other systems that can remedy the problem (criminal, administrative, market)
III. Negligence –failure of the Δ to take ordinary care in a circumstance where the ∆ had a duty to take ordinary care, and ∆’s failure of ordinary cause a harm to a victim

A. Failure of Ordinary Care 
1. Must be reasonable care under the circumstances
2. Δ liable if:
a) Δ failed to use ordinary care – theories of ∆ liability:
(1) B < ∆P • L
(2) rule v. standard
(3) penal statute
(4) custom
(5) Res Ipsa Loquitur
B. B < ∆P • L – burden of taking the safety step is less than probability of injury times the loss incurred by injury
1. Proper balancing of social interests (costs and benefits) to determine whether an actor is negligent
2. Question is not whether a reasonable person would have recognized the risk, but whether in recognizing the risk a reasonable person would have acted differently
a) it is only when the risk is unreasonable that the actor’s conduct is negligent
3. Negligence is measured at the time the safety step was (failed) to be taken 
a) if danger was not foreseeable at that time, it is not unreasonable to not take the safety step and therefore ∆ is not negligence
4. If several foreseeable harms exist, Δ is responsible to take the step that avoids the largest harm
5. Case on Point: United States v. Carroll Towing Co. (New York, 1947)
a) Facts: Barge owner chartered barge to railroad. The Barge, with cargo of flour, was moored to end of pier. Other barges were moored outside Barge; Barge’s lines to pier were not strengthened. Appellant tug owner chartered a tug to the company to drill out one of the barges. On board the tug was a harbormaster employed by company. The harbormaster and the deckhand went aboard Barge and readjusted its fasts to their satisfaction. After doing so, they threw off the line and boarded the tug, which backed away from the outside barge. A tier off the pier broke adrift because the fasts from the barge carried away. The Barge hit the tanker, and the tanker's propeller broke a hole in the barge. The barge careened, dumped her cargo, and sank.
b) Holding: Adopting the formula of whether the burden to take a safety step was less than the injury multiplied by the probability for determining duty, it would be necessary to reassess the parties' liability for damages; the case was remanded.
6. Case on Point: Blyth v Birmingham Waterworks Company (Birmingham (UK), 1856)
a) Facts: The ∆ had installed a fireplug into the hydrant near Mr Blyth's house. That winter, during a severe frost, the plug failed causing a flood and damage to Mr Blyth's house. Blyth sued the Waterworks for negligence.
b) Holding:  The severe frost could not have been in the contemplation of the Water Works. They could only have been negligent if they had failed to do what a reasonable person would do in the circumstances. Birmingham had not seen such cold in such a long time, and it would be unreasonable for the Water Works to anticipate such a rare occurrence.
7. Case on Point: George v. American Airlines (Diversity Case, 1961)
a) Facts: π brought a negligence suit against ∆ for injuries sustained when ∆'s airplane made an emergency dive to avoid colliding with an oncoming plane.
b) Holding: ∆'s crew negligently failed to maintain a proper lookout, and there was evidence to sustain the finding that the crew would have seen the oncoming plane in time to avoid the sudden dive had they maintained a proper lookout.
8. Case on Point: Hauser v. Chicago, Rock Island & Pacific Railway Company (Iowa, 1928)
a) Facts: π passenger fainted in the bathroom on ∆’s train and injured herself on an exposed steam heating pipe.
b) Holding: Railway companies are obligated to deliver passengers to their destinations safely and were under a duty to exercise the highest degree of care not to expose passengers to dangers that could be reasonable anticipated. Although railway companies (potential ∆’s) need to exercise the highest degree of care and diligence reasonably consistent with the operation of their business, they were not insurers of their passengers' lives. ∆ could not have reasonably foreseen the injury that π suffered.
9. Case on Point: McDowall v. Great Western Railway Company (UK, 1903)
a) Facts: ∆’s train, which had been parked on a hill with a safety latch, was tampered with by vandals. It rolled down and impacts π’s car.
b) Holding: ∆ are not liable because the vandal children had played there before without prior incident.  Because proper safety steps had been taken at the time, the impact of external forces does not make ∆s liable because of the lack of foreseeability.
10. Case on Point: Cooley v. Public Serv. Co. (New Hampshire, 1940)
a) Facts: π suffered traumatic neurosis, an emotional injury accompanied by loss of sensation on the left side, after wires fell during a storm and caused an explosive sound in the telephone she was using. π did not claim that ∆ was negligent, but rather that it had a duty to maintain devices at cross-overs to prevent wires from coming into contact with a telephone wire. The two devices suggested were a wire-mesh basket suspended from the poles or insulation. 
b) Holding:  The court examined both suggested alternatives and found that each presented flaws and potential dangers. The only foreseeable danger to π was fright and neurosis from noise. Balancing the two, the danger to those such as π was remote, while that to those on the ground near the broken wires was obvious and immediate. A duty of care is owed to those who would be subject to a greater harm from a potential loss.
11. Case on Point: Pease v. Sinclair Refining Co. (New York, 1939)
a) Facts: ∆ shipped an oil display kit to π to be used for education. It contained various bottles. ∆ substituted water for kerosene in one bottle without providing any warning. π mixed the water from the mislabeled bottle with metallic sodium, and it caused an explosion resulting in severe burns and the loss of one of his eyes.
b) Holding: Foreseeability of the consequences of ∆'s substituting water for kerosene without warning was properly submitted to the jury on the issue of proximate cause. What was reasonable was to be determined by the jury notwithstanding appellant's argument that it was certain to lose as a corporate sued party.
C. Standards (Juries) v. Rules (Judges)  / Deciding Who Decides: Judges v. Juries – rules and devices that supplement or substitute for the fact-finder’s determination of negligence
1. Sandards (decided by juries)
a) set a single general rule of behavior and leave the courts the task of determining case by case whether the standard of ordinary care was met 
(1) PROS Standards
(a) simple and accessible, and applies in all cases
(2) CONS Standards
(a) limited value in guiding behavior or ensuring consistent assessments
(b) greater possibility of jury error
b) Case on Point: Pokora v. Wabash R. Co (Supreme Court, 1934)
(1) Facts: π was injured when the ∆'s train struck the truck he was driving at a train crossing; district court directed a verdict based on his contributory negligence.
(2) Holding: Supreme court found that the issue of whether petitioner was negligent under the circumstances was a question for the jury. As such, it was inappropriate to direct the verdict. In its ruling, the court limited the application of B. & O. R. Co. v. Goodman. In immediate case, the record did not show that the train was visible to π while there still was time to stop. The testimony permitted the inference that π’s truck was in the zone of danger by the time his field of vision was enlarged enough so that he could see the train. His case was for the jury unless, as a matter of law, he was subject to a duty to get out of the vehicle before it crossed the switch, walk to the front, and look for a train. 
2. Rules (determined by courts)
a) specific rules – attempt to specify how an actor should behave under carefully defined circumstances
b) PROS Rules
(1) before the fact – unambiguous guidance to comply with laws
(2) after the fact – easier to determine liability – consistency in adjudication
c) CONS Rules
(1) rules lead to more detailed rules – excessive detail
(2) complicated rules are less understood by lay people
(3) improbably that any set of rules can ancitipate and account for all possible cases
(4) unfair if there are multiple exceptions to a rule
d) Case on Point: Baltimore & O. R. Co. v. Goodman (Supreme Court, 1927)
(1) Facts: ∆ could not see if a train was coming at a grade crossing because a section house blocked his view. ∆ slowed the truck that he was driving but did not come to a stop when he did not hear a train. By the time ∆ could see the train, he could not stop and was killed. His widow filed a negligence action. π's defense was contributory negligence because it was daylight and ∆ was familiar with the crossing.
(2) Holding:  No evidence relieved ∆ from responsibility for his own death. He knew that he had to stop for the train, and if he could not be sure whether a train was dangerously near, he had to stop and get out of his vehicle, if necessary, to look. If ∆ relied upon not hearing the train and took no further precaution, ∆ did so at his own risk. If ∆ found himself in an emergency, it was his own fault that he did not reduce his speed earlier or stop. In reversing, the Court stated that it was dealing with a standard of conduct that was clear and should be laid down by the courts.
	
	Standard
	Rule

	Decision Maker
	jury (lack expertise, more biased, unable to see the larger picture)
	appellate court (more knowledgeable, able to see the larger picture)

	Certainty
	inconsistent assessments
	predicatable – facilitates settlement

	Flexibility
	applies to a wide range of facts, flexible
	doesn’t account for all cases, arbitrary

	Quality
	
	more clear (helps people guide activites)

	Exceptions
	better in situations with many exceptions
	only a few is not enough to overcome


D. Violation of a Penal Statute – violation of a safety statute does not automatically trigger negligence per se; the harm must be within the risks envisioned by the legislature
1. Negligence Per Se – violation of a penal statute constitutes negligence as a matter of law
2. Is the real purpose of the statute to increase safety?
a) The more exceptions there are to whether a statute (safety step) is truly safe, the more it is beneficial to look at is on a case-by-case basis (via the jury)
3. PROS Negligence Per Se (substituting legislature for jury)
a) necessary for safety
b) too few exceptions to allow a jury to decide (would decrease important of the statute)
4. CONS Negligence Per Se (substituting legislature for jury)
a) doesn’t allow for case-by-case exceptions in which the safety step wasn’t actually safe
b) too many exceptions to NOT allow a jury to decide (as justice requires)
5. Case on Point: Martin v. Herzog (New York, 1920)
a) Facts: π was traveling by buggy at night. ∆ was driving a car, rounded a curve, and approached the buggy from the opposite direction. When ∆'s car hit the buggy, π and her husband were thrown to the ground. π's husband was killed in the collision. π sued to recover damages for injuries that resulted in death.
b) Holding:  Court held that unexcused omission of statutory signals was more than some evidence of negligence – it was negligence itself. The court further determined that evidence of a collision that occurred more that an hour after sundown between a car and an unseen buggy that proceeded without lights was evidence from which a causal connection was inferred between the collision and lack of signals.
6. Case on Point: Tedla v. Ellman (New York, 1939)
a) Facts: While walking along a highway, π’s were struck by a passing automobile operated by appellant. One π was injured and the other was killed. At the time of the accident, π’s were walking to the right of the centerline of the road, in violation of N.Y. Veh. & Traf. Law § 85(6), because there was significantly less traffic to the right of the centerline.
b) Holding: The failure to observe a "rule of the road," even though embodied in a statute, did not constitute negligence as a matter of law where observance would subject a person to danger which could be avoided by disregard of the general rule.
E. Custom – evidence of standard of care; pattern of behavior of potential injurers; “Using what potential injurers do as a measure of what they ought to do.”
1. usually used because the issue is too complex for a jury to understand
2. prior relationship is necessary (buyer-seller, doctor-patient, landlord-tenant)
a) markets creates an incentive to take safety steps to avoid liability and increase business
3. evidence of custom can be relevant BUT is not conclusive; must be reasonable
4. Medical Malpractice – custom is determinative; if Δ failed to comply with custom – directed verdict
a) custom is usually used b/c some standards of care may be too complicated for a jury; BUT, if the issue is not complicated, jury can substitute standards for custom
5. Who is in the best position to understand if proper safety steps were taken?
a) market – the buyer as consumer is in the best position to understand 
b) jury – the community is in the best position to understand
c) judges – courts are in the best position to understand
6. Case on Point: The T. J. Hooper v. Northern Barge Corporation (New York, 1932)
a) Facts: π cargo owners sued ∆1 owner of barges which sank in a storm, who then sued third-party ∆2 owner of tugs which towed the barges.
b) Holding: The barges were unseaworthy in fact and that their owner did not take reasonable means to make them seaworthy as required by its charter, since they could not withstand a coastal March gale, they leaked badly under the stress of weather, and their pumps were not properly inspected. The court also upheld the finding that the tugs were unseaworthy because they did not have receiving sets with which they could receive weather reports, even though such sets were not standard in the industry.
7. Case: Helling v. Carey (Washington, 1974)
a) Facts: π patient, 32 years of age when diagnosed with glaucoma, sued the ∆ ophthalmologists, alleging that π suffered severe and permanent damage to her eyes as the proximate result of the ∆’s negligence in failing timely administer a pressure test for glaucoma. Issue was whether compliance with the custom, that did not require the giving of a routine pressure test to persons under 40 years of age, insulated them from liability.
b) Holding: Reasonable prudence required the timely administration of such an easy and preventative safety step to potential victims. In failing to do so, the ∆’s were negligent, which proximately resulted in the blindness sustained by the patient for which the ∆’s were liable.
8. Case: Petriello v. Kalman
a) Facts: π individual filed medical malpractice claim against ∆ hospital and ∆ doctor. At trial, medical experts testified that as a result of injuries sustained during a surgical procedure, the individual had an increased risk of future bowel obstructions. The trial court directed a verdict in favor of the hospital. The jury returned a verdict for the individual in her claim against the doctor. 
b) Holding:  the hospital owed no duty to the individual to ensure that the nonemployee doctor obtained informed consent for surgery he performed. Hospital rules requiring doctors to obtain informed consent from patients prior to surgery did not obligate the hospital to obtain the informed consent. The court held that in a tort action, a π who establishes a breach of duty that was a substantial factor in causing a present injury which has resulted in an increased risk of future harm is entitled to compensation to the extent that the future harm is likely to occur, overruling cases holding otherwise.
F. Res Ipsa Loquitur – the thing speaks for itself
1. allows π to win cases when a gap in the evidence prevents them from proving the specifics of the Δ’s negligence
a) the mere fact of the accident occurring is evidence of negligence b/c there is an inference that certain kinds of injuries don’t usually happen unless there is a lack of ordinary care
b) shifts burden of proof to Δ
2. Res Ipsa Loquitur Requirements:
a) Δ had exclusive control (most likely to take the safety step)
b) accident would not normally have occurred witho Δ’s lack of ordinary care
c) π doesn’t have access to information to determine Δ’s lack of ordinary care
d) [has access to information ( NOT a requirement, but helps, especially in surgical operation)]
3. PROS Res Ipsa Loquitur
a) allows π to skip safety steps when π has no access to information
b) applies to cases where Δ lacked ordinary care but π can’t show it
4. CONS Res Ipsa Loquitur
a) juries get less information to determine negligence
b) puts burden of proof on the Δ
5. Case on Point: Boyer v. Iowa High School Athletic Asso. (Iowa 1967)
a) Facts: A spectator was injured during a basketball game when the bleachers collapsed and brought an action against a high school athletic association. The trial court entered judgment on behalf of the spectator.
b) Holding: application of the res ipsa loquitur doctrine to this matter was appropriate because the association held exclusive control over the instrumentality and because the occurrence was in the ordinary course of things and would not have happened had reasonable care been exercised. Similarly, the court noted that the introduction of evidence of specific negligence did not deprive the spectator of the right to have the res ipsa loquitur doctrine submitted to the jury. Despite the association's protestations, the court found that the trial court properly allowed and refused tendered jury instructions, noting that such instructions should not have ordinarily called attention to testimony favorable to one party. Finally, the court found that the trial court's verdict was supported by sufficient evidence.
c) Rule: res ipsa loquitur eliminates the need to prove Δ’s lack of ordinary care by showing exclusive control by the Δ and that the occurrence would not have occurred if Δ used ordinary care; evidence of negligence doesn’t invalidate a res ipsa loquitur theory
6. Case on Point: Shutt v. Kaufman's, Inc. (Colorado 1968)
a) Facts: A visitor went to the storekeeper's shore store to try on shoes. When the visitor sat down, her chair bumped a display table with sufficient force to cause the shoe stand above her chair to topple off a shelf and strike her on the head. The visitor appealed the verdict in favor of the storekeeper in her personal injury action.
b) Holding: affirmed because the visitor failed to prevail even with the unfair advantage of an erroneously submitted instruction on res ipsa loquitur. The court held that the visitor could have shown that the storekeeper was responsible for her injuries by demonstrating that the table or stand were so unstable that the storekeeper created a dangerous condition by placing the stand on the table's top shelf above customers' heads where it was likely to topple off. The court held that the storekeeper was not an insurer of the business visitor's safety and that the mere happening of the accident did not raise a presumption of negligence.
c) Rule: res ipsa loquitur isn’t available if the π had an opportunity to prove the specific safety step the Δ failed to take; the mere happening of an accident doesn’t raise a presumption of negligence
7. Case on Point: Ybarra v. Spangard (California 1944)
a) Facts: π underwent an appendectomy, which was performed after π was rendered unconscious by an anesthetic. After the surgery, π's arm became paralyzed, and he filed suit for malpractice, arguing that res ipsa loquitur placed an inference of negligence on ∆s. ∆s asserted that π did not show that his injury was caused by an instrumentality under ∆'s control because he did not show which instrumentality he was in contact with that caused his injury. 
b) Holding: where a π received unusual injuries while unconscious and in the course of medical treatment, all ∆s who had any control over his body or the instrumentalities which might have caused the injuries were inferred negligent and had to give an explanation of their conduct. Every ∆ in whose custody π was placed had to exercise care that no unnecessary harm came to him.
c) res ipsa loquitur: jury could infer that one or more Δs was negligent despite direct evidence of negligence on any one Δ; applies to Δs who had control over π’s body and instrumentalities that might have caused injuries to π while unconscious during medical treatment
(1) probably don’t have to bring all possible Δs in because large possibility Δs knew what happened – more lenient
(a) don’t know whether there was negligence = res ipsa loquitur
(b) can’t identify which Δ was negligent = shared liability
(c) the stronger the argument that the Δs know information about what happened, the more likely the court will allow leeway in terms of negligence and causation
(d) the court will shift the burden of proof IF it will get more information
IV. Intentional Torts
A. Battery – intentional, unprivileged, and either harmful or offensive contact with the person of another
a) Harmful contact or offensive contact
(1) Actors acts intending to cause harmful or offensive contact with a third person, or an imminent apprehension of such contact
(2) An offensive contact with the person of the other directly or indirectly results
b) Prima Facie Case
(1) Δ liable if:
(a) intent
i) to harm or offend
ii) desire or substantial certainty
(b) contact
(c) caused harm or offense
2. Intent – desire to cause a harmful or offensive contact or to cause an apprehension that such a contact is imminent or belief that such a contact or apprehension is substantially certain to result
a) intent to do an act that is unlawful, wrongful, and offensive from a reasonable person’s point of view
b) intent to harm is sufficient, but not necessary (only intent to do the unlawful act is necessary)
c) desire to harm isn’t necessary if they know the result will occur with substantial certainty
d) show intent by actions or words (people usually desire the results of their actions)
(1) PROS Extending Substantial Certainty (for products liability)
(a) encourage good behaviors, discourage bad behaviors – safer products
(b) allows for recovery of punitive damages and avoidance of contributory negligence defense
(2) CONS Extending Substantial Certainty (for products liability)
(a) someone will be held responsible for something they couldn’t control
(b) doesn’t create incentives for people to take safety steps to protect themselves
(c) increased number of claims – more expensive system
3. Contact – harmful or offensive contact with π’s person
a) direct or indirect contact are sufficient
b) bodily contact isn’t necessary, sufficient if the Δ causes contact with something closely associated with the π’s person
c) PROS Extending Offensive Contact (secondhand smoke)
(a)  select types of contact have been proven to be harmful, and a reasonable person could be offended by these
d) CONS Extending Offensive Contact (secondhand smoke)
(a) glass cage = impossible for an individual to hold others are liable for all physical contact with his person 
(b) alternative means of dealing with offensive contact (legislation)
4. Privileges – Δ may escape liability by proving the existence of a privilege to inflict the harmful or offensive contact
a) implied license or permission for the harmful or offensive contact
(1) pattern of behavior – implied license? a pattern creates an expectation but contact can still be offensive
b) Δ NOT liable if:
(1) consent (actual or implied)
(2) self-defense
(3) necessity
c) Consent consensual privilege (π’s willingness) for the conduct to occur; Δ has the burden of proof
(1) actual consent (subjective) – π actually consents OR had full understanding of the quality or nature of the act irregardless of what Δ knows – need not be communicated to Δ
(2) implied consent (objective) – π acts in such a way to give appearance of consent (reasonable person)
(3) implied-in-law (medical) – if doctor discovers a condition that requires immediate attention OR if an additional surgical procedure arises, consent is considered implied-in-law IF a reasonable person in similar circumstances would consent
(a) if π doesn’t consent, it is NOT a defense to argue that the contact was in the π’s best interest UNLESS it’s an emergency; emergency assumes consent absent evidence to the contrary
(b) quality of consent (uninformed consent, consent under duress)
(c) show consent by actions or words (or lack of actions or words) – similar to showing intent
(4) Case on Point: Barton v. Bee Line (New York, 1933)
(a) Facts: π passenger filed an action against ∆ chauffeur claiming that she was raped while a passenger. ∆ testified that π had consented to the sexual relations. The jury was instructed that if π was assaulted while a passenger, she was entitled to recover because ∆ would have been liable in damages for failure to perform its duty as a common carrier. 
(b) Holding:  It was error for the trial court to have instructed the jury that π was entitled to a verdict even if she consented to consort with ∆. The court held that a person who perpetrated an act of sexual intercourse with a female, not his wife, under the age of 18 years, under circumstances not amounting to rape in the first degree, would be guilty of rape in the second degree. However, a female under 18 years had no cause of action against a male with whom she willingly consorted if she knew the nature and quality of her act. The court held that the order for a new trial should be affirmed. 
(c) Rule: even though sexual intercourse with a person under 18 is a criminal offense regardless of consent, if the person knows the nature and quality of their act they have no cause in civil court
(5) Case on Point: Bang v. Charles T. Miller Hospital (Minnesota, 1958)
(a) Facts: π patient was referred to ∆ doctor after he was informed that he had an enlargement of the prostate gland and bladder soreness. ∆ told π that he wished to make a cystoscopic exam because he was not certain of the exact nature of the π's ailment. ∆ testified that he did not tell the patient at the office visit that any examination the doctor was going to make had anything to with the π’s spermatic cords. After performing the cystoscopic exam, the doctor told the patient that a transurethral prostatic resection should be done. The operation was performed the next day. As part of the operation the π's spermatic cords were severed. ∆ testified he was uncertain if he informed π of this part of the procedure. 
(b) Holding: Whether or not the patient consented to the severance of his spermatic cords was a fact question for the jury and that it was error for the trial court to dismiss the action. The court held that in a situation where there was no immediate emergency, the patient should have been informed before the operation that his spermatic cords were to be severed 
(c) Rule: when a physician can ascertain in advance of an operation alternative situations and no immediate emergency exists, a patient should be informed of the alternative possibilities and given a chance to decide before the doctor proceeds with the operation
i) would a reasonable person want the operation performed?
(6) Case on Point: Kennedy v. Parrott (North Carolina, 1956)
(a) Facts: ∆ diagnosed π's ailment as appendicitis and recommended an operation to which π agreed. During the operation, ∆ discovered some enlarged cysts on π’s left ovary, and punctured them. Subsequently, π developed phlebitis in her leg. 
(b) Holding: Court affirmed holding that because π voluntarily submitted herself to ∆ for diagnosis and treatment of an ailment, ∆’s surgical procedure was, absent evidence to the contrary, presumably either expressly or by implication authorized by π, as good surgery demanded. 
(c) Rule: b/c π voluntarily submitted herself to Δ for diagnosis and treatment of an ailment, Δ’s surgical procedure was, absent evidence to the contrary, either expressly or by implication authorized by π as good surgery demands
i) would a reasonable person want the operation performed?
d) Self Defense – nonconsensual privilege to harm somebody if they are about to harm you
(1) if Δ reasonably believes he is being threatened OR if an actual threat existed
(a) cannot use excessive force
(2) Case on Point: Courvoisier v. Raymond (Colorado, 1896)
(a) Facts: ∆ claimed he acted in self-defense because his home and store were broken into by men whom he chased outside. When the men began throwing things at him, the shooter discharged his gun into the air. π officer rushed toward ∆,, who shot the π in the abdomen. ∆ claimed that he thought the officer was one of the would-be robbers. 
(b) Holding:  Must take into account the shooter's self-defense theory. ∆'s evidence tended to show that the circumstances surrounding the incident could lead a reasonable man to believe his life was in danger, or that he was in danger of great bodily harm, and the ∆ testified that he did so believe. Therefore,∆'s justification did not rest entirely upon proof of assault by π. Further, the court held that the admission into evidence of hypothetical questions relating to π’s wound was proper, as was testimony concerning the ∆'s financial condition, because exemplary damages were possible.
(c) Rule: a person who honestly and reasonably injures another in self-defense is justified
e) Necessity nonconsensual privilege to enter the land of another in order to avoid serious harm to one’s person, property, or a 3rd person BUT obligation to pay for whatever harm was caused
(1) immediate or imperative necessity; act is in good faith
(a) legally and morally wrong to permit one person to sacrifice the private property of another simply to safeguard his own belongings, even if the privilege party must later pay for the damage caused?
(2) Case on Point: Ploof v. Putnam (Vermont, 1908)
(a) Facts: ∆ was the owner of a dock attached to an island. π was sailing in a loaded sloop with his wife and children. A storm came up and π moored to ∆'s dock. ∆'s servant unmoored the sloop, and the sloop was then thrown onto the shore by the storm and destroyed. π sued ∆, alleging two counts: one in trespass, charging that the ∆ by his servant willfully unmoored the sloop; the other in case, alleging that ∆ by his servant negligently unmoored the sloop.
(b) Holding: Affirmed the trial court's denial of ∆'s general demurrers, since the declaration adequately alleged that ∆'s servant was acting within the scope of his employment. π’ disclosed a necessity for mooring the sloop to ∆'s dock. It was for the trial court to determine whether necessity indeed existed. 
(c) Rule: trespass on someone else’s dock is allowed by necessity to save a ship and passengers, unless there are other safe places to land
i) if not necessity, could argue Δ used excessive force in defense of property
(3) Case on Point: Vincent v. Lake Erie Transp. Co. (Minnesota, 1910)
(a) Facts: π owned a wharf in which ships docked to unload cargo. ∆ owned a ship that docked at π’s wharf during a storm. During the storm, π’s wharf was damaged by ∆'s ship. π brought an action against ∆ to recover for the damages to their wharf. The trial court denied ∆'s motion for a directed verdict and entered judgment in favor of πs, and denied ∆'s motion for a new trial. 
(b) Holding: Affirmed, reasoning the damage to π's wharf was not caused by an act of God, which would have excused ∆'s liability, but was an injury caused by the ∆'s prudent intention to use πs' property for the purpose of preserving its own more valuable property, and the πs, therefore, were entitled to compensation for the injury done. 
(c) Rule: if a Δ reasonably injures another’s property for the purpose of savings its own more valuable property, πs are entitled to compensation for the injury done 
i) necessity is not an escape from liability unless damage was caused by act of God beyond Δ’s control
V. Trespass and Nuisance: Property Torts wrongful acts against property rather than persons
A. Trespass – any unauthorized entry, either by person or thing, upon another’s land directly resulting from a willful act.
1. This is a strict liability offense.
a) Despite its standing as a Strict Liability Offense, it is more flexible based upon the development of non-consensual privileges (such a private necessity) which excuse intentional entry upon another’s land in a variety of circumstances.
2. Unique characteristics of trespass:
a) Seeks protection of π’s exclusive possession of land
(1) Entry must be unauthorized and
(a) intended by ∆
(b) caused by ∆’s recklessness or negligence
(c) result of ∆’s carrying on a hazardous activity
b) Circumstances of ∆’s privilege are limited by common law, and there is not a broad privilege to deliberately enter the land of another because the social benefit of doing so appears to outweigh the risks of harm.
c) Once ∆ is found to have committed an intentional trespass, in the absence of privilege, π is entitled to at least nominal damages and injunctive relief.
(1) If physical trespass, then injunction.
3. Case on Point: Peters v. Archambault (Massachusetts, 1972)
a) Facts: ∆s' predecessor in title obtained a building permit in 1946 and built a house partly on their own lot and partly on the πs' lot. The encroachment contained 465 square feet, and the building extended 15 feet, 3 inches, onto the πs' lot, to a depth of 31 feet, 4 inches. The trial judge found that it would be expensive to remove the encroaching portion of the building. He ruled that there had been established no estoppel of, or laches on the part of, πs in seeking to have the encroachment removed. 
b) Holding:  the invasion of π's lot was substantial and not de minimis. They were entitled to receive whatever was shown by the land registration certificate as belonging to their grantor, unencumbered by any unregistered prescriptive easement or encroachment.
B. Nuisance – protection in π’s interest in the use and enjoyment of land and does not require physical entry, but only a wrongful invasion.
1. Public nuisance – an unreasonable interference with a right common to the general public.
a) This is a very broad concept and doesn’t involve interests in land.
2. Private nuisance – a non-trespass invasion of another’s interest in the private use and enjoyment of land.
a) A narrower concept and involves interference with interests in land.
3. General rule: One is subject to liability for private nuisance if, but only if, his conduct is a legal cause of an invasion of another’s interest in the private use and enjoyment of land, and the invasion is either;
a) Intentional and unreasonable
(1) Restatement § 826 defines unreasonableness of intentional invasion as:
(a) The gravity of the harm outweighs the utility of ∆’s conduct or
(b) the harm caused y the conduct is serious and financial burden of compensating for this and similar harm to others would not make the continuation of the conduct not feasible.
b) unintentional and otherwise actionable under the rules controlling liability for negligent or reckless conduct, or for abnormally dangerous conditions or activities.
4. Case on Point: Boomer v. Atlantic Cement Co. (New York, 1970)
a) Facts: π landowners neighbored ∆'s cement factory. πs sought an injunction for property damages from the factory's vibration, smoke, and dirt. The lower court found the factory a nuisance and ordered temporary damages, but denied an injunction. 
b) Holding: The court found it should not try to lay down a policy for the difficult problem of pollution elimination as the byproduct of private litigation. The court determined permanent damages were allowed where the loss recoverable is small in comparison with the cost of removal of the nuisance. The court further indicated permanent damages were appropriate when there was a continuing and recurrent nuisance, as in this case. The court found it equitable to award πs permanent damages based on the theory of compensation for servitude on the land which precluded future recovery by πs or their grantees. The court granted an injunction which was vacatable upon ∆'s payment of permanent damages.
c) Institutional Analysis: Court did not want to get involved; thought the legislature would be more equipped to handle this. If there were less parties, the market could handle this through a settlement.
5. Case on Point: Spur Indus. v. Del E. Webb Dev. Co. (Arizona, 1972)
a) Facts: ∆ owned cattle feedlots prior to the construction of π's nearby residential development. π sued ∆, claiming that the feedlots were a public nuisance because of the flies and odor that drifted toward the development. The trial court permanently enjoined ∆ from operating the feedlots.
b) Holding: The court affirmed the judgment of the trial court permanently enjoining the feedlot operations, holding that the feedlots were both a public and private nuisance. A populous neighborhood was affected by the odor and flies, and the public's health was affected. The court held, however, that π, having brought people to the nuisance to the foreseeable detriment of ∆, was required to indemnify ∆ for his costs of relocating or shutting down the feedlots.
c) Institutional Analysis: Market could handle this if it were just Del Webb and there would likely be an out of court settlement. Based upon non-physical intrusion (particles) then there is an injunction with relative impact (must be high) defense damages
VI. Absolute Liability (for product liability) replaces the issue of whether Δ took ordinary care
A. risk (P x L)
1. safety steps lower probability of risk
2. insurance doesn’t lower probability, only affects the form of loss
B. producers are responsible for all losses whether or not those losses are avoidable – losses would be prevented if cost-justifiable, and if not preventable losses would be paid
1. costs of prevention would be reflected in the price of products – PREVENTION AND INSURANCE
C. strict liability – best method to reduce risk for product liability AND provide insurance (assuming consumers are not aware)
1. consumers aren’t aware of the risk, therefore they won’t provide for their own safety, OR insure themselves
a) consumers don’t recognize the risk, but they can take avoidance – built into absolute liability the possibility of inducing consumer choice in safety b/c they would choose the cheapest
2. producers are aware of the risk (best access to information) therefore they are in the best position to reduce the risk AND provide for insurance
3. if companies are held liable regardless, insurance companies will start to differentiate, encouraging producers to lower risk OR they will self insure
4. if companies are only held liable for negligence (fewer claims), insurance companies won’t differentiate, and companies will have little incentive to lower risk, because they are insured anyways
a) moral hazard: producers who are covered by insurance won’t take safety steps to ensure b/c there is no incentive (they pay the same every month regardless)
5. producers are interested in making money – interested in saving costs
D. PROS Absolute Liability
1. avoids juries as decision maker, who aren’t experts and don’t see the bigger picture
2. producers are best able to decide what safety steps should be taken
E. CONS Absolute Liability
1. producers as decision makers are more likely to be politically represented than potential victims
2. if most of the injury cannot be cost-justifiably prevented – excessive insurance – $$$
3. targets potential injurers who can’t always reduce losses
F. Case on Point: Escola v. Coca Cola Bottling Co. (California, 1944)
1. Facts: bottle of carbonated beverage broke in the waitress's hand. Immediately before the accident, the waitress had picked up a case of the beverages and set it upon a nearby cabinet near a refrigerator. She then proceeded to take the bottles from the case with her right hand, one at a time, and put them into the refrigerator. At trial, the waitress testified that the bottle exploded in her hand after she had placing the fourth bottle about 18 inches from the case.
2. Holding: All of the requirements necessary to allow the waitress to rely on the doctrine of res ipsa loquitur, to supply an inference of negligence, were present. Although it was not clear whether the explosion was caused by an excessive charge or a defect in the glass, there was a sufficient showing that neither cause would ordinarily have been present if due care had been used. The company had exclusive control over both the charging and inspection of the bottles. The court noted that it was a question of fact for the jury as to whether the company produced evidence to rebut the inference of negligence that arose under the doctrine of res ipsa loquitur. 
3. Rule: extension of res ipsa loquitur to include product liability
4. Traynor dissent: absolute liability for manufacturers b/c they can provide insurance the best
a) consumers can’t properly assess the risk, b/c they don’t have access to information, and therefore can’t insure against risk to avoid accident
b) manufacturers can anticipate hazards and guard against the recurrence to others
c) risks insured by the manufacturer can be distributed among the public as a cost of doing business, whereas individuals might be unprepared to deal with the consequences 
d) consumer don’t have the means to investigate products, but meanwhile advertising and marketing devices build of confidence that consumers rely on
	
	Negligence (B<PL)
	Absolute Liability (Causation Only)

	Liability
	liability is anytime B<PL (if you don’t take a safety step you are liable everytime B<PL)
	always liable, whether or not a safety step has been used

	Thin Bottle
	liable
	liable

	Thick Bottle
	not liable
	liable

	Insurance
	no
	yes

	Decision Maker
	jury (no access to info)
	producers (best access to info)

	Signal Sent/Received
	unclear (because of need to calculate B<PL)
	clear

	Insurance Signal
	no excess insurance b/c the signal is only sent if harm can be avoided
	can be excessive b/c the signal is sent whether or not the harm can be avoided

	Costs of Litigation
	fewer claims BUT complicated cases – more cost per case
	more cases BUT simpler cases – less cost per case

	Innovation (new safety steps)
	
	more incentive to save costs b/c producers bear ALL costs –innovation which saves costs

	Price
	30 cents
	32 cents (insurance)

	Consumer Actions (Avoidance)
	lower price, customer wouldn’t avoid the product
	higher cost b/c of transferred liability –consumers are more likely to substitute a cheaper, safer product

	Potential Abuse of Victims
	element of contributory negligence – incentive to NOT be negligent b/c no recovery
	tradeoffs; if left out, (1) potential victims have to be good avoiders and (2) understand the signal 


VII. Causation
A. Actual Causation – but for the Δ’s conduct, the π’s injury would not have occurred
1. Δ liable if:
a) Δ’s lack of ordinary care caused π’s harm
(1) specific causation
(2) general causation
(3) shared causation
(a) joint and several liability
(b) alternative liability
(c) enterprise liability
(d) market share liability
(e) Collins liability
(f) vicarious liability
B. Specific Causation – whether the Δ’s conduct caused the π’s injuries
1. causation may also be proved indirectly, on the basis of circumstantial evidence
2. where no direct evidence of cause-in-fact is available, π may be able to prove facts from which an inference of causation may be drawn
3. not necessarily a weakness once it gets to a jury; direct evidence is only as strong as the credibility of the witness
4. may be a weakness to get the evidence to the jury
a) Δ will assert the circumstantial evidence is insufficient to warrant sending the case to the jury
b) courts are more willing to let π get to the jury if they have strong evidence on Δ’s failure to use ordinary care
5. Case on Point: Hoyt v. Jeffers (Michigan 1874)
a) Facts: ∆ saw-mill owner challenged the judgment of the Saginaw Circuit Court (Michigan), which entered judgment in favor of π property owner for a fire caused by the escape of sparks from the saw-mill chimney. The fire destroyed a hotel and attached or nearby buildings. The trial court permitted the property owner to show that the mill had for years given off sparks, that the mill foreman had notice thereof, and that the sparks could have been prevented by installation of a spark-catcher on the chimney top. 
b) Holding:  the evidence was properly allowed and affirmed the verdict. The evidence was admissible because it showed circumstances tending to prove that the property was set on fire by the mill. Because the mill owner was away, and in justice and fairness to adjacent proprietors whose property might be injured by the mode of running the mill, notice to his foreman was notice to the mill owner. Testimony in relation to the use of spark-catchers was properly admitted because when, as here, the mill was situated in the midst of a city, and was without any apparatus for arresting the escape of sparks, it was the mill owner's moral and his legal duty to try to minimize the hazard. Finally, the court held that the trial court's negligence instruction properly focused on the danger created by the hazard rather than the fact that the mill had not previously caused a fire. 
c) Rule: CIRCUMSTANTIAL EVIDENCE that shows a history of failure of ordinary care and causation of similar damages is allowed even if there is no evidence of causation of the specific incident involved
(1) prior history of failure to use ordinary care
6. Case on Point: Smith v. Rapid Transit, Inc. (Massachusetts 1945)
a) Facts: π was forced for the road by a bus and she collided with a parked car. She brought an action against ∆ who operated the local bus line that had a route on that street. The lower court directed a verdict in the ∆'s favor. 
b) Holding:  while ∆ had the sole franchise for operating a bus line on the involved street, it did not preclude private or chartered buses from using the street. Someone could have operated the bus in question other than the ∆. The court held that the most that could have been said of the evidence presented was that perhaps the mathematical chances somewhat favor the proposition that a bus of the ∆ caused the accident. Court held that was not enough 
c) Rule: MATHEMATICAL PROBABILITY of something is not enough evidence to prove causation
(1) both Δ’s failure of ordinary care AND causation are dependent on the same fact
C. General Causation – whether the Δ’s conduct is inherently capable of causing the sort of harm suffered by the π; if not, Δ wins on causation as a matter of law
1. generally arises in cases involving exposure to hazardous substances
2. courts have begun to scrutinize technical expert testimony 
3. even if general causation is persuasive, specific causation (did exposure to this toxic substance cause this π’s injury?
4. standard for evidence of general causation = technical proof must show that π’s exposure more than doubled his chances of suffering injury, that it is more probably than not, on the basis of the scientific evidence that the π’s injury was caused by exposure for which the Δ is legally responsible
a) relative risk must exceed 2
(1) relative risk of 2 = that the disease occurs among the population subject to the event under investigation twice as frequently as the disease occurs among the population not subject to the event
(2) relative risk of 2 = on average there is a 50% likelihood that the disease was caused by chance alone
(3) relative risk of 2 = the disease more likely than not was caused by the event
5. Case on Point: Mauro v. Raymark Industries, Inc. (New Jersey 1989)
a) Facts:π couple sued several manufacturers of asbestos products based on injuries π husband allegedly sustained as a result of inhalation of asbestos fibers in course of π husband's employment. π husband sustained present injuries as a result of asbestos inhalation. π couple sought damages on claim that π husband faced an increased risk of cancer due to the asbestos exposure.
b) Holding: π couple's enhanced-risk claim was properly withheld from the jury in the absence of evidence establishing the future occurrence of cancer as a reasonable medical probability. The court also affirmed the trial court's exclusion of statistical evidence correlating asbestos disease with cancer because that evidence had not been furnished to ∆s during discovery.
c)  Rule: Discussion of recovery of relative risk of 2
6. Case on Point: Falcon v. Memorial Hosp
a) Facts: The administratrix contended that if the physician had followed the procedures the expert witness claimed should have been followed, the patient would have had a 37.5 percent opportunity of surviving the medical accident that caused her death. The trial court dismissed the complaint because the evidence did not show that the patient probably, defined as more than 50 percent, would have survived if the procedure had not been omitted.
b) Holding: the administratrix only had to establish that the omitted procedure had the potential for improving the patient's recovery or preventing the death. The court agreed with the appeals court, holding that with the procedure, the patient had an opportunity of surviving, and thus, the physician was liable for the breach of his duty to the patient. The injury resulting from the medical malpractice was the loss of opportunity to avoid physical harm. The administratrix was entitled to maintain a survival action against the hospital, the physician, and the nurse for their failure to protect the patient's opportunity to live. Just prior to her death, the patient had a 37.5 chance of living, which was the proper measure of her damages.
D. Shared Liability (Difficulty Proving Causation) – when one or more of the Δs caused the harm, but the π can’t prove which one
1. three options:
a) no liability (π has burden of proving Δ caused the harm)
b) joint and several liability (Enterprise, Collins)
c) market share liability (Sindell)
2. shared liability shifts burden of proof on causation from the π to the Δ – easier to bring action when π can’t identify Δ
a) courts are more likely to allow weaker evidence on causation from π IF they will get better evidence from the Δ
3. Joint and Several Liability – Δs who are jointly liable can be joined in a single suit; Δs who are severally liable are each liable in full for π’s damages, although π  is entitled to only one total recovery
a) concerted action – Δs acted in concert to cause the harm
(1) Δs are responsible for the harm caused by only one of them
(2) example: A and B are drag racing, A hits π, A and B are liable
b) indivisible harm – Δs acted independently but caused both caused harm that was indivisible
(1) under the circumstances it’s impossible to allocated the harm to either Δ’s conduct
(2) example: A collided with B, both were at fault, passenger in A’s car was injured, A and B are liable
c) contribution 
(1) if π collects the entire amount from Δ1 – Contribution Among Tortfeasors – Δ1 can collect from Δ2 the excess of his pro rata share – no right of contribution for intentional torts
(2) contribution only occurs when a Δ pays more than their share
(3) contribution solves the problem of worrying about collecting from only one Δ
d) damages – Δs have an incentive to bring in other Δs to share liability
(1) for the π the damages are always the same; the only difference is how they are allocated
e) PROS Joint and Several Liability
(1) more fair to have risk of non-recovery fall to a culpable Δ rather than nonculpable π
(2) large scale injurers (who are targeted) are more likely to receive and respond to the safety signal
(3) general correlation btw financial assets, general scale, and scale of injury
f) CONS Joint and Several Liability
(1) πs will target Δs who are easiest to collect from (those with $$ and who are physically accessible)
(2) factors other than culpability determine actual payouts – deep-pocket Δs are targeted
E. Enterprise Liability (industry-wide liability) several Δs acting independently adhere to an industry-wide standard with regard to the safety features of a product, therefore all Δs jointly shared the risk
1. if the π can establish by a preponderance of the evidence that the product was manufactured by one of the Δs, the burden of proof of causation would shift to all the Δs
2. applies only to industries composed of a small number of units (5-10)
3. extended form of concerted action; sufficient evidence that parties coordinated their negligent acts b/c of small numbers and many dealings with one another
F. Collins Liability (Wisconsin) Δ needs only to bring action against one Δ and allege the product caused the injuries, and Δ was negligent
1. burden shifts to Δ to prove it did not produce the product; Δ has better access to relevant records than π
2. if Δ has 10% market share, they are responsible for 100% – Δ has incentive to bring in other Δs
3. Δs bear the loss that one will be unable to pay
4. Case on Point: Collins v. Eli Lilly Co. (Wisconsin 1984)
a) Facts: The consumer's mother had taken DES while she was pregnant with the consumer. The consumer later developed cancer and filed an action against the drug manufacturers, alleging that they were negligent in producing and marketing DES, that they were strictly liable because DES was a defective and unreasonably dangerous product, that they misrepresented that DES was safe and efficacious for use by pregnant women, that they conspired to misrepresent that DES was safe and efficacious for use by pregnant women, and that they acted as a class in manufacturing and marketing DES.  The trial court awarded summary judgment to the drug manufacturers and denied the consumer's motion to amend her complaint to identify one drug manufacturer as a sole ∆. 
b) Holding: The consumer had stated a claim for which relief could be granted. The court further found that the trial court did not abuse its discretion in denying the consumer's motion to amend her complaint. The trial court had carefully stated the grounds for its exercise of discretion and based its decision on relevant factors. The order awarding summary judgment to the drug manufacturers was reversed on the issue of liability. 
c) Rule: COLLINS LIABILITY once π has proven a prima facie case burden of proof shifts to the Δ to prove by a preponderance of the evidence that it did not produce/market the product that caused the harm
(1) Δ must establish that the product could not have reached the π either because it didn’t produce or market the product during time period the π was exposed or in the geographical market area
(2) it is appropriate to shift the burden of proof b/c they have better access to the records than the π, and if not equity demands the consequences be placed on the Δs
(3) if the π the prescription refilled, it is possible several companies provided the product
G. Alternative Liability at least one of the Δs caused the harm, but can’t tell which one
1. exception to the rule that π has burden of proof on causation
2. Δs are culpable b/c they lacked ordinary care and πs is innocent b/c he didn’t lack ordinary care
3. difference from JS liability – trier of fact can assess the amount that each Δ is culpable – ONLY MATTERS IF CONTRIBUTORY NEGLIGENCE – otherwise, π can collect 100% from each
4. courts emphasized the small number of Δs and the fact that they were all represented in court
5. parties are NOT part of a causal chain NOR in agreement
6. how far can alternative liability be stretched? 3 people? if one is missing? probably can be extended if Δs know what happened (or try Ybarra)
7. Case on Point: Summers v. Tice (California 1948)
a) Facts: π and ∆s went on a hunting trip. π provided each ∆ with directions on how to safely fire their weapons. While attempting to shoot their target, both ∆s fired in π's direction. π suffered injuries to his right eye and face. π sued both ∆s in a negligence action. The trial court entered a judgment in π's favor.
b) Holding: affirmed, because it determined ∆s failed to meet their burden of proving which was responsible for π's injury, therefore, because each acted negligently, each was responsible to π for damages from the injuries he sustained. The court reasoned further that it was ∆s' burden to offer proof as to the apportionment of damages. Because they failed to meet that burden, it was in the discretion of the trier of fact to apportion the damages. 
c) Rule: alternative liability: if two or more people’s independent acts are the sole cause of harm and the π has introduced evidence that one of the Δs is culpable, the burden of proof shifts to the Δs to prove that they didn’t cause the harm
8. Case on Point: Ybarra v. Spangard (California 1944)
a) Facts: π underwent an appendectomy, which was performed after π was rendered unconscious by an anesthetic. After the surgery, π's arm became paralyzed, and he filed suit for malpractice, arguing that res ipsa loquitur placed an inference of negligence on ∆s. ∆s asserted that π did not show that his injury was caused by an instrumentality under ∆'s control because he did not show which instrumentality he was in contact with that caused his injury. 
b) Holding: where a π received unusual injuries while unconscious and in the course of medical treatment, all ∆s who had any control over his body or the instrumentalities which might have caused the injuries were inferred negligent and had to give an explanation of their conduct. Every ∆ in whose custody π was placed had to exercise care that no unnecessary harm came to him.
c) Rule: res ipsa loquitur: jury could infer that one or more Δs was negligent despite direct evidence of negligence on any one Δ; applies to Δs who had control over π’s body and instrumentalities that might have caused injuries to π while unconscious during medical treatment
(1) probably don’t have to bring all possible Δs in because large possibility Δs knew what happened – more lenient
(2) don’t know whether there was negligence = res ipsa loquitur
(3) can’t identify which Δ was negligent = shared liability
(4) the stronger the argument that the Δs know information about what happened, the more likely the court will allow leeway in terms of negligence and causation
(5) the court will shift the burden of proof IF it will get more information
H. Market Share Liability when a π joins the manufacturers of a substantial share of the relevant market, the burden shifts to each Δ to disprove specific causation; companies that don’t carry the burden are liable for the percentage of damages approximating their individual share of the relevant market
1. each Δ is liable for the proportion of the judgment represented by its share of the market UNLESS it demonstrates it could not have made the product that caused the π’s harm
a) Δs can cross-complain against other companies not joined in the action which they allege might have supplied the injury-causing product BUT they have little incentive to do so 
b) signal sent – if π can only bring action against 10% share the signal isn’t sent to the correct people
(1) if there are other factors that make one party more likely responsible than another, these can qualify the share
(2) differences from alternative liability – some less than 50% likely, missing Δs, complicated setting
2. Market Share Liability Requirements
a) π can’t determine identify of Δ b/c of fungible commodity
b) Δs must represent a substantial share in the market (π bears the cost of missing Δs)
c) all Δs failed to use ordinary care
3. PROS Market Share Liability
a) increase of fungible goods which may harm consumers but are not traceable to any specific producer
b) fairness – innocent π and negligent Δs
c) deterrence and safety (torts system should send the safety signal)
(1) goal is to get the signal to the Δ that caused the harm; more likely to get the actual signal with this option
d) Δs are better able to bear the cost of injury resulting from the manufacturer of a defective product
e) manufacturers are in the best position to discover and guard against defects and warn of harmful effects
f) each Δ’s market share, and therefore share of damages, would approximate the probability of causation, and responsibility for injuries caused by its own markets
4. CONS Market Share Liability
a) no incentive for Δs to bring in other Δs if Δs are only responsible for market share; incentive is on π
b) problems in defining market and determining market share
c) no definition for substantial share of the market – open-ended rule
d) recovery is permitted from a handful of Δs each of whom individually may account for a comparatively small share of the relevant market – a particular Δ may be held proportionally liable even though mathematically it is much more likely than not that it played no role in causing π’s injuries
e) deep pocket theory is flawed – Δs wealth in unreliable indicator of fault
f) Δs are no more capable of disproving causation than π is at proving causation
g) arbitrary – gives πs the freedom to pick and choose Δs
h) π has to absorb the cost of the missing market share – if substantial share isn’t large signal may be weak
5. Case on Point: Sindell v. Abbott Laboratories (California 1980)
a) Facts: πs, daughters allegedly injured by their mothers' ingestion of DES, were unable to identify the specific manufacturer of the drugs taken by their mothers. πs appealed dismissal by the Superior Court of Los Angeles County and the Superior Court of Ventura County (California) of two class actions alleging joint liability against ∆s, the manufacturers of diethylstilbestrol (DES), based on the failure of πs to identify the manufacturer of the DES prescribed to their mothers.
b) Holding: reversed the dismissal of two class actions alleging joint liability against ∆s. As to the burden shifting principles of Summers v. Tice, concerted action, or enterprise liability, none of these was an applicable theory of recovery. In reversing the dismissals the court adopted the theory of market share liability based on the principle that between innocent πs and negligent ∆s the latter should bear the cost of injury. Therefore, once πs joined the manufacturers of a substantial percentage of DES, ∆s were required to prove they could not have manufactured the injury-causing product. Absent such proof, liability for damages could be apportioned based on each ∆'s share of the appropriate market.
c) Rule: MARKET SHARE LIABILITY once π’s joined the manufacturers of a substantial percentage, Δs were required to prove they could not have manufactured the injury-causing product; absent such proof, liability for damages could be apportioned based on each Δ’s share of the appropriate market
(1) court rejected alternative liability b/c of lack of comparative advantage in determining causation, high number of πs, and not all the Δs could be joined in one legal action
(2) dissent’s alternative solution – legislature was considering a law which would establish funds to assist people exposed to DES, etc.
	
	Market Share Liability (Sindell)
	Joint and Several Liability (Collins)

	Δ’s Liability
	percentage of the market
	full amount of damages

	Additional Δs
	π has the incentive to bring in additional Δs (recover more in damages) – probably the same parties will show
	Δ has incentive to bring in additional Δs (avoid paying full expense) – probably the same parties will show

	Signal
	more likely to send the signal to the Δ that caused the harm (more Δs); leakage in the signal b/c companies go out of business; signal is decreased b/c of likeliness Δ will no longer be around
	compensates for weak signal; stronger signal b/c large potential expense but signal might be too strong

	Recovery
	no guarantee of full recovery
	guarantees full recovery

	S100,000, 3 Δs (Residual Loss)
	each Δ pays $25,000, π bears $25,000
	each Δ pays up to $100.,000, π collects full $100,000, but no more

	Burden of Proof
	shifted from π to Δ
	shifted from π to Δ


I. Vicarious Liability liability extended beyond to actor to a person on whose behalf the wrongdoer acted
1. servant’s conduct must be tortuous
2. master must have control or the right to control servant’s harmful behavior
3. master does not need to be at fault, only empowering servant with means to cause harm
4. provides π with financially responsible Δ if actual harm causing Δ is insolvent
VIII. Limitations on Liability
A. Δ NOT liable if:
1. π failed to use ordinary care (contributory negligence)
2. no proximate cause (not foreseeable)
3. no duty to rescue
4. negligent infliction of emotional distress
5. pure economic loss
B. Contributory Negligence – if π contributed to his injuries, then recovery is barred
1. π has burden of proving Δ’s negligence AND disproving his own contributory negligence
2. exceptions
a) even if a jury sees that a π was partially negligent, they may hold Δ liable anyways if the Δ was severely negligent (Pease)
b) last clear chance: if the Δ’s chance of avoiding the accident come after the π’s, the π’s failure of ordinary care doesn’t bar recovery if the Δ knows the π is helpless to deal with the situation or if the π is inattentive 
c) comparative negligence: recovery may be reduced but not necessarily eliminated by the π’s own fault
C. Proximate Cause (legal cause) whether and to what extent the Δ’s conduct foreseeably and substantially caused the specific injury that actually occurred
1. draw a line to cutoff liability
a) deals with liability for unforeseeable or unusual consequences flowing from Δ’s negligent acts
2. foreseeability – would a reasonably prudent person have foreseen the harm Δ’s negligence would cause?
a) Δ is liable for the foreseeable, but not the unforeseeable, consequences of negligent conduct
(1) there must have been some foreseeable harm, otherwise there wouldn’t be a failure of ordinary care
b) actual consequences of the Δ’s conduct fall within the scope of the preliminarily defined risks – PC
c) if consequences fall outside the risks – no PC
d) either (1) the particular way the π was injured – result OR (2) the π as a potential victim 
3. even if something was only slightly foreseeable, courts will expand liability as long as there is a defined limit
a) eggshell skull rule – Δ is liable even if the extent of injuries was not foreseeable (applicable to personal injuries)
4. Proximate Cause
a) unforeseeable actual harm? (if yes – maybe not liable)
b) BUT serious foreseeable harm? (if yes, maybe liable)
c) BUT foreseeable victim? (if yes – maybe liable)
d) BUT direct? (substitute for unforeseeable actual harm)
5. Foreseeable Result
a) at the time the Δ took the safety steps, what risks/dangers were foreseeable?
b) AND if the injury has already occurred, was the result foreseeable?
c) remoteness in time and space – where the particular nature and circumstances of the π’s harm reasonably foreseeable when Δ acted
d) if results were too extraordinary and unusual, must argue for extension of liability – foreseeable π OR 
6. Foreseeable π
a) was any harm at all to the π reasonably foreseeable when the Δ acted?
7. Case on Point: Palsgraf v. Long Island R. Co. (New York 1928)
a) Facts: The passenger was standing on a platform of the railroad after buying a ticket. A train stopped at the station, and a man ran forward to catch it. When he attempted to board the train in haste, he dropped a package containing fireworks. As a result, the passenger was injured from the subsequent explosion and sought to hold the railroad liable for negligence. Pursuant to a jury verdict, the trial court entered a judgment in favor of the passenger.
b) Holding: reversed the judgment, holding that the passenger failed to prove that the railroad's alleged negligence proximately caused her injuries. Essentially, the court held that under the foreseeability test, it was not reasonable to hold that the railroad's alleged negligence was the cause of the passenger's injuries. Rather, it was the explosion that was the proximate cause, and the railroad could not have reasonably expected such a disaster.
c) Rule: harm to a particular π must be foreseeable
d) dissent: liability should be established with direct cause – natural and continuous sequence of the dropped package causing π’s injuries; there was no remoteness in time or space
8. Case on Point:  Petition of Kinsman Transit (S) even if the type of damage is unforeseeable, Δs are liable if the πs are foreseeable, or the damage was direct 
9. Direct
a) substitute for unforeseen result
(1) clear connection btw negligent behavior and harm (Kinsman) = you can easily trace the causation
b) if there is a foreseeable π the result doesn’t have to be foreseeable, it merely has to be direct
(1) foreseeable π + unforeseeable result = might recover if result is direct
c) if there is only direct cause, and no foreseeable harm or foreseeable π = difficult case
10. Intervening Force that contributes to π’s injury does not necessary insulate Δ from liability if:
a) intervening force was set in motion by Δ
b) intervening force was foreseeable and Δ failed to guard against such conduct (Watson v. Kentucky)
c) injury would have occurred despite intervening force
11. Case on Point: Watson v. Ky. & Ind. Bridge & Ry Co. (Kentucky 1910)
a) Facts: The victim brought a negligence action against the railroads and a tank car company to recover damages for the personal injuries he sustained from a gas explosion that occurred after a train derailment. It was undisputed that the explosion was caused by a lighted match thrown onto the street by an individual, who claimed to have used it to ignite a cigar. A jury returned a verdict in favor of the railroads and tank car company.
b) Holding: reversed and remanded the judgment in part because in holding that the individual in lighting or throwing the match acted maliciously or with the intent to cause the explosion, the trial court invaded the province of the jury. It was for the jury and not the trial court to determine from all the evidence whether the lighting of the match was done by the individual inadvertently or negligently, or whether it was a wanton and malicious act.
c) Rule: proximate cause is a question for the jury; a foreseeable negligent intervening act doesn’t relieve Δ from liability
(1) if intervening force was negligent – Δ liable (foreseeable); intentional – Δ not liable (not foreseeable)
(a) both could be held liable under joint and several liability because they caused indivisible harm
(b) with contribution statutes there is less reason to cutoff liability b/c negligent can recover from intentional; want to send signal to malicious actors including those who are negligent
D. Proximate Cause – Factors to Argue For and Against
	
	Continental Grain Δ1
	Kinsman Δ2
	City of Buffalo Δ3

	Foreseeable Victim
	A
	A
	C

	Foreseeable Harm
	D
	C-
	C

	Direct Cause
	A
	A
	A

	Degree of Foreseeable Harm
	B
	B
	B


1. all are equally important facts, but foreseeable victim might be the most important; if there is a foreseeable victim – most likely will recover
2. never foreseeable consequence without foreseeable victim
a) foreseeable harm = all the bad things that could result from failure to take a safety step; if those are relative serious there is a greater chance to extend liability
3. If there is a “weird event” – increased chance that the type of harm is foreseeable – argue that:
a) foreseeable π
b) straightforward and clear causal connection btw Δ’s lack of ordinary care and π’s harm
c) the harms that were foreseeable are serious
E. Absence of Duty to Rescue generally, there is no duty to rescue
1. special circumstances may call for a duty to act affirmatively to prevent harm to another
2. courts are looking to close the gap by finding a finite set of people who are responsible
a) if you can find a special relationship, you might be able to extend duty to rescue
3. Exception: Duty When Harm Occurred From Instrumentality Under Δ’s Control
a) Δ has control over the instrumentality that injured π
b) if the actor knows or has reason to know that by his conduct, whether tortuous or innocent, he caused harm to another as to make him helpless and in danger of future harm, actor is under a duty to exercise reasonable care to prevent further harm
4. Case on Point: Tubbs v. Argus (233) no general duty to aid UNLESS the person is a master or invitor or the injury resulting from the use of an instrumentality under the control of that person
a) there might be a legal obligation to take steps to rescue a person who is helpless and in a situation of peril where the injury resulted from the use of an instrumentality under the control of the driver
5. Exception: Relational Duty (Special Relationship)
a) duty to rescue if a special relationship allows Δ to have certain knowledge of harm to a 3rd party
b) liability of Δ to control the conduct of another person or warn of the conduct if required to prevent foreseeable harm AND if the Δ bears a special relationship to the dangerous person OR potential victim
(1) need to show that special relationship is a sensible subset of the general public
c) therapists have a duty to detain patient or warn b/c they have information and ability to understand information; they have the ability to know when people are dangerous
d) Case on Point:  Tarasoff v. University of California (241) duty to rescue is imposed if Δ has a relationship to the dangerous person or potential victim, including psychologists
(1) a therapist’s relationship to a patient is extended to the victim, and a duty to use reasonable care exists if they have knowledge that a patient is going to harm a victim
(2) duty to warn = duty to rescue
(3) majority – liability for therapists who fail to recognize danger, b/c otherwise therapists would fail to make the determination that someone is dangerous to avoid liability
(4) minority – liability for therapists ONLY if they recognized the danger and failed to warn
	Pros of Extending Liability to Therapists
	Cons of Extending Liability to Therapists

	- prevention / safety: therapists know about and can assess threats, therefore they can give credible warnings = less dangerous


	- prevention / safety: if you defeat therapy by deterring people from going to therapy, confiding the information, or trusting their therapists, fewer dangerous people will go to therapy and be helped = more dangerous

- doctors will treat fewer patients

- therapy becomes less effective

- increased amount of people confined (unjust confinement)


F. Negligent Infliction of Emotional Distress
1. special instance of nonliability for foreseeable consequences; where to cut off liability?
2. traditional impact rule: any harm not caused by actual contact is not recoverable
3. mental/emotional upset will be cutoff if not foreseeable, but even if foreseeable there are additional cuts offs
4. impact and toxins – impact generally is not enough, the contact must have caused physical injury
a) Impact           Zone of Danger (Waube)
            Thing Requirements
Dillon Guidelines
5. Zone of Danger (Bystander Recovery)
a) if π is in the area in which a reasonable person would perceive himself to be in danger of physical impact as a result of Δ’s negligence, π may recover even without physical contact
b) Case on Point: Waube v. Warrington
(1) Facts:  The mother witnessed her child being struck and killed by the driver of a vehicle. She died shortly thereafter because of emotional upset. The administrator brought an action against the driver for damages and the lower court found for the administrator. 
(2) Holding: the emotional distress or shock had to have been occasioned by fear of personal injury to the person sustaining the shock, and not fear of injury to his property or to the person of another. The administrator argued for the extension of the rule to cases where a ∆'s conduct involved merely an unreasonable risk of causing harm to the child or spouse of the person sustaining injuries through fright or shock. The court balanced the social interests involved in order to ascertain how far a ∆'s duty and a π's right might justly and expediently have been extended. The court concluded that they could neither justly nor expediently be extended to any recovery for physical injuries sustained by one out of the range of ordinary physical peril as a result of the shock of witnessing another's danger.
(3) Rule: Zone of danger: mother suffering from the shock of witnessing the negligent killing of her child cannot recover b/c she was not in danger of being harmed herself; the emotional distress or shock must be in addition to fear of personal injury for recovery
6. Dillon Guidelines (Reverses Zone of Danger)
a) factors to be taken into account in determining liability:
(1) whether π was located near the scene of the accident
(2) whether shock resulted from the direct emotional impact upon π from the sensory and contemporaneous observance of the accident
(3) whether π and victim were closely related
(4) degree of harm to π
b) court gave juries case-by-case power to decide recovery for innocent πs who had legitimate cases
c) Case on Point: Dillon v. Legg
(1) Facts: π appealed the dismissal of her action to recover damages for emotional trauma and physical injury caused by witnessing the death of her infant daughter, who was struck and killed by a car negligently driven by ∆. The trial court dismissed π's action because she was not within the "zone of danger," but the court refused to dismiss a complaint filed on behalf of another of π's infant daughters, whom the court determined to be within the zone of physical impact.
(2) Holding: the "zone of danger" doctrine was improperly restricted to those exposed to physical injury. The court extended the doctrine to encompass those exposed to emotional injury, expressly overruling Amaya v. Home Ice Fuel & Supply Co., 379 P.2d 513 (Cal. 1963), to the extent it was inconsistent with its ruling.
(3) Rule: reverses Waube: π who suffers shock which results in a physical injury can recover; flexible rules include the proximity of the π, closeness of the relationship, and degree of harm
(a) zone of danger improperly restricted recovery to those exposed to fear of physical injury
(b) court extended doctrine to include those exposed to emotional injury only
7. Thing Requirements (Modifies Dillon)
a) Factors for determining liability (limited to those in Dillon)
(1) close relatives to injured victim
(2) presence at injury producing event
(3) awareness that the event was causing injury to the victim and subsequently suffered emotional distress
b) Case on Point: Thing v. La Chusa
(1) Facts:  The trial court held that a mother who did not witness an accident in which an automobile struck and injured her child could not recover damages from the driver for the negligent infliction of emotional distress suffered when she arrived at the accident scene
(2) Holding: refining the guidelines for negligent infliction of emotional distress to create greater certainty, as foreseeability was not a meaningful restriction. In the absence of physical injury or impact to the π personally, damages for emotional distress would be recoverable only if the π: (1) was closely related to the injury victim, (2) was present at the scene of the injury-producing event at the time it occurs and was then aware that it was causing injury to the victim and, (3) as a result suffered emotional distress beyond that which would be anticipated in a disinterested witness.
(3) Rule: modifies Dillon: in the absence of physical injury or impact to the π, damages for emotional distress are recoverable only if the π is closely related to the victim, present at the scene, and suffers emotional distress which is not abnormal for the circumstances
G. creates greater certainty b/c foreseeability was not a meaningful limit
H. Pure Economic Loss
1. special instance of nonliability for foreseeable consequences
2. traditional rule – recovery of purely economic loss witho injury is not recoverable even though it was a foreseeable harm
a) NIED – not PEL– economic damages are allowed IF they are associated with emotional injury
b) injury to property – not PEL – economic damages are allowed IF they are associated with injury to property 
3. PROS Pure Economic Loss
a) fairness – culpable Δ, innocent π
b) insurance – if you don’t extend it you have catastrophic loss to people and torts is needed to cover the loss
c) safety – send a signal
d) public policy – threat of baseless claims shouldn’t stop an individual from pursuing a just and fair claim
4. CONS Pure Economic Loss
a) allowing recovery would lead to limitless liability involving complex cases b/c in a typical accident there are likely to be a high # of people suffering financial harm
b) complexity would drive up costs and make it difficult to discern btw fraud and legitimate claims
c) reduces incentives to purchase insurance by high stakes players, who understand insurance, and are more likely to bring a claim for pure economic loss
(1) products liability – people don’t have insurance b/c its not likely they will be injured (or aren’t aware)
(2) PEL – large businesses will know about the losses and take the steps before hand to acquire insurance
d) creates compensation costs that are unnecessarily high
e) unlimited liability
5. Case on Point: Barber Lines A/S v. M/V Donau Maru
a) Facts: Appellees' ship spilled fuel oil in a harbor, which prevented appellants' ship from docking at a nearby berth. Appellants had to discharge their cargo at another pier and incur extra costs. Appellants sued appellees and her owners in admiralty. Appellants claimed negligence and sought recover of the extra expenses as damages. 
b) Holding: controlling case law denied that appellants could recover damages for negligently caused financial harm, even when foreseeable, except in special circumstances. Since appellants failed to bring themselves within any recognized class or category in which financial damages were already allowed or to provide convincing reasons for the creation of any new exception that would work to their legal benefit, the court refused to depart from existing precedent.
c) Rule: even if an injury is foreseeable, π cannot recover damages for negligently caused financial harm except in special circumstances
(1) likely to require physical contact
6. EXCEPTIONS
a) defamation, injurious falsehood, negligent misstatements about financial matters – no physical harm is necessary b/c this type of harm never has physical manifestations
(1) fairly well defined sub classes, few instances of physical harm – the only way to send a signal would be by accepting PEL cause of action
b) particularly foreseeable victims
7. Case on Point: People Express Airlines v. Consol. Rail Corp.
a) Facts: π's airline business was evacuated for 12 hours because of a fire allegedly resulting from ∆s' negligence. π claimed damages for economic losses resulting from the evacuation.
b) Holding: ∆ who has breached ∆'s duty of care to avoid the risk of economic injury to particularly foreseeable πs may be held liable for actual economic losses that are proximately caused by ∆'s breach of duty. In doing so, the court specifically rejected the holding and principle that economic losses were not recoverable in tort absent property damage or personal injury. The court indicated the recovery of economic damages was well-grounded in traditional tort principles and flowed from well-established exceptional cases that were philosophically compatible with this decision.
c) Rule: Recovery for pure economic harm is allowed if Δ owes a duty to care πs and the harm is foreseeable
(1) argued particularly foreseeable v. generally foreseeable
(2) if they could name the πs that would be affected, those should be able to recover
(3) foreseeability is more appropriate to determine liability than per se prohibitory rule
(4) what is particularly foreseeable? – who would have been injured by foreseeable consequences, close physical proximity?
IX. Damages
A. Property Damage – measure is the difference between the market value of the property before the injury and the market value after
1. if the item has been totally destroyed, the market value after the injury will be the salvage value
2. some courts won’t allow a total recovery exceeding the preaccident value of the property
3. value of a business it what its potential income is, this may include non-pecuniary losses
B. Personal Injury Compensatory Damages  – amount of money necessary to restore π to pre-injury condition (often not available), then damages include the monetary value of difference between pre-injury and post-injury conditions
1. Medical Expenses – expenses must be reasonably related to Δ’s wrongdoing, and reasonable amounts
a) avoidable consequences rule: no recovery for consequences of Δ’s wrong if π could have avoided it by taking reasonable measures (mitigation) such as refusing medical care; damages would be based on what would have happened if care had been take
b) eggshell skull: Δ is liable for all harm, including unforeseeable harm, caused by wrongful conduct
c) future expenses: π can recover future expenses proven with certainty
d) present value: reduces future expenses to compensate for  interest (doesn’t consider inflation)
2. Case on Point: Coyne v. Campbell (New York, 1962)
a) Facts: accident victim was injured when his car collided with a vehicle driven by the tortfeasor. At trial, the supreme court ruled that the accident victim, who was a physician, could not recover the value of the medical treatment that his colleagues provided him, free of charge to him, immediately after the accident
b) Holding: an injured party could only recover so much of medical expenses as he was bound to pay. In so ruling, the court noted that it was for the legislature, and not the courts, to change this accepted rule regarding special damages. Moreover, the court rejected the accident victim's argument that the medical services were supported by consideration because the accident victim was under a moral obligation to offer similar services should his treating colleagues require them in the future. The court held that a moral obligation could not establish an injury for which tort damages were proper.
c) Rule:  Drinkwater: injured party can only recover the amount of medical expenses as he was required or will be required to pay
3. PROS Collateral Source (even if somebody else pays for the service the π can collect)
a) unfair to π if Δ wasn’t punished for his wrong
b) signal being sent to the Δ is the actual damage done (there is still a loss to society regardless who had to pay
c) promotes private charitable assistance, and π may repay the donor
4. CONS Collateral Source (even if somebody else pays for the service the π can collect)
a) unfair to Δ b/c he is essentially paying π for the value of a gift
b) difficult to determine if service is really gratuitous
C. Measure of Recovery for Lost Earnings, Impairment of Earning Capacity – out of pocket losses up to the time of the trial/settlement AND anticipated losses in the future
1. reduced prospect of advancing in a career – recovery
2. variables to determine award:
a) π’s basic earning capacity
(1) separate incomes from return from business investments for self-employed
(2) Δ could argue that earning capacity would have declined towards the end of life
b) percentage by which π’s earning capacity has been diminished (rough fractions supported by expert medical testimony)
(1) recovery is only permitted if there is evidence that the harm is probable/reasonable/not too speculative
c) expected duration of the disability
d) if permanent, the life expectancy of the π
(1) court will sometimes accept π’s expected working life rather than life expectancy
(2) π’s actual life expectancy immediately preceding the accident is the measure of recovery
(3) Δ may attempt to prove π had shorter than average life expectancy
(4) if injuries caused by the Δ’s conduct shorten the π’s expected life, the π will recover , at 100% disability, for the total in his earning capacity for the number of years by which his life expectancy has been shortened
(5) πs sometimes try to seek compensation for shortening life expectancy, but courts have rejected this
e) duty to mitigate damages – the jury is asked how much the π could have made before and after being injured
(1) to what extent could the π earn? how much did they earn relative to how much they could have earned?
(2) lost earning capacity could be limited to a projection of what π actually makes, BUT what was value of what π chose to do other than working?
3. Case on Point: Holton v. Gibson (Pennsylvania, 1960)
a) Facts: While proceeding along a major highway, the other driver struck the vehicle being driven by the motorist, who was making a left hand turn at a major intersection. A jury returned a verdict for damages in favor of the motorist and his wife. 
b) Holding: court affirmed the judgment of the trial court. The court determined that the sole ground for the other driver's motion for judgment not withstanding the verdict was that the motorist was contributorily negligent as a matter of law. The court ruled that contributory negligence as a matter of law should be declared only in a very clear case when the only reasonable inference of the evidence showed want of due care. The court held that under the circumstances the question of contributory negligence was for the jury. The court found that the sum awarded by the jury to the motorist and his wife was not shockingly disproportionate to the injuries and losses suffered.
c) Rule: π can recover for lost earnings if his abilities are diminished from the injury even if his actual salary at the time of trial has not decreased
(1) recovery if economic horizon is shortened b/c of injury; progress that has been curtailed is a loss which can be computed through damages 
4. Case on Point: General Electric v. Joiner (Supreme Court 1997)
a) Facts: After the worker was diagnosed with cancer, he brought a products liability action, claiming exposure to polychlorinated biphenyls (PCBs), furans, and dioxins produced by the companies caused his cancer. After finding the testimony of the worker's experts speculative and unsupported, the district court excluded their testimony and entered summary judgment for the companies upon ruling that, although there was a genuine issue as to whether the worker was exposed to PCBs, there was no factual dispute that he had not been exposed to furans and dioxins. The court of appeals reversed, applying "a particularly stringent standard of review" in ruling that the exclusion of expert testimony was error, in light of the Daubert doctrine, and finding that there was a genuine issue as to whether the worker had been exposed to furans and dioxins. 
b) Holding: the proper standard of review was abuse of discretion and it was within the district court's discretion to exclude unreliable expert testimony.  judgment of the court of appeals applying a standard of review greater than abuse of discretion was reversed, the exclusion of expert testimony by the district court under the proper abuse of discretion standard was upheld.
5. Case on Point: Jordan v. Bero (West Virginia 1974)
a) Facts: π infant was injured in a bicycle-vehicular accident involving ∆ drivers. π infant and π father brought causes of action resulting from this incident. 
b) Holding: jury instructions regarding π infant's action had been issued properly because future damages, including medical expenses and lost wages, were permitted where the future effect of an injury could be demonstrated with reasonable certainty. The court also found that the lay opinion testimony of a police officer was properly admitted to clarify certain matters, that the verdict regarding damages to π infant was supported by sufficient evidence, and that the verdict was not excessive.
c) Rule: π is entitled to recover for impairment of future earning capacity without limitation to the actual earnings, including damages based on future earning potential although at the time of the accident the career is inchoate
(1) damages may be based on future probabilities – not confined to actual earnings prior to the accident
(2) BUT if probability of future earnings isn’t based on actual engagement in vocation involved?
(a) probabilities of those with rare are special talents are minimal
(b) juries can consider: training received and likely to receive, past opportunities and recognition, opportunities in the future, other risks and contingencies that might divert one from the career
D. Impaired Capacity to Earn with Speculative Earnings (Homemakers, the Young)
1. considerations for homemakers (those who have never works)
a) likelihood of entering the workforce at some time in the future
b) placing market value upon services a typical homemaker performs for the family to reach a total replacement cost
c) opportunity costs – the income the homemaker could have earned if she worked in the market
2. considerations for young
a) minimum wage
b) intelligence & skills tests administered at school prior to injury
3. Case on Point: Florida Greyhound Lines, Inc. v. Jones (Florida 1952)
a) Facts: πs husband and wife brought suit against ∆ for its negligent operation of a bus which rammed into πs' car. ∆ challenged the jury verdict in πs' favor.
b) Holding: π wife could recover for the loss of capacity to earn money, even if she was a housewife. According to the supreme court, the fact that π wife was a housewife did not negate any injury she suffered to her capacity to earn dispute the difficulty of measuring such damages.
c) Rule: 
d) to recover for an enhanced risk of injury, π must prove the injury is more likely than not to occur (greater than 50%)
(1) recovery for future harm only permitted if π has evidence that such a harm is probable
(2) dissent – recovery should be allowed, but limit damages to likelihood of future harm
4. PROS Recovery for Future Harms
a) allow more claims – deferral of injury claim until the actual injury occurs – may preclude recovery b/c of the difficulties inherent in attempting to prove causation in toxic-tort cases
b) signal – enhance tort-law’s capacity to deter improper use of toxic substances (tort law can’t deter polluters who view the cost of proper use or storage of toxins as exceeding risk of tort liability)
5. CONS Recovery for Future Harms
a) more likely to result in awards for harms are prospective, speculative, and less than likely to occur
b) speculative – burden of calculating fair compensation
c) awards would be granted for harms that would never occur – societal cost in the form of higher insurance premiums and higher product costs
	Enhanced Risk
	New Rule = recovery for any increase in risk, but only P x L
	Old Rule = recovery only if increase is more than likely

	Fairness – some people will recover for a small increase, whereas others will not recover for a large increase
	+ (horizontal equity) treating people who are in similar situations equally 
	- a move from 49% to 51% would, under the rule, be covered, but a move from 1% to 49% would not

	Chance of Error – some people might recover that will never get cancer
	- more claims available, more people who probably won’t get cancer
	+ fewer claims available, so fewer mistakes

	Proof After the Fact – difficult to prove what caused cancer after somebody got cancer = relative risk of 2
	+ allows for more to recover
	- allows for fewer to recover (might only be able to recover after the fact if exposure doubled their chances)

	Signal – sent to producers and users of toxic substances
	+ stronger signal
	- if you have to wait to file until after a person has cancer or dies the amount will be less

	Double Counting – chance of being able to recover twice (before and after the harm)
	- people could sue for increased chance and then sue again for actually getting cancer
	+ people can only sue once


E. Relative Risk of 2 and Mauro
1. SEE ACTUAL CAUSATION FOR DISCUSSION OF RELATIVE RISK OF 2
2. courts require proof that shows π’s exposure more than doubled his chances of injury, that it is more probably than not that the π’s injury was caused by exposure for which the Δ is legally responsible
3. should there be a form of recovery where πs can collect for an increased probability of cancer even if not above 50%?
a) if the torts system doesn’t cover this type of injury, what will?
b) there are a substantial number of avoidable deaths; even with 15% increase, 15% of 1 million is a lot
4. court in Mauro argued that once the disease occurs π can collect and signal will be sent BUT under relative risk of 2, πs can’t collect once they get cancer UNLESS their exposure doubled their chances 
5. there is a gap in the torts system; people are caught between chances more than likely AND chances doubled; there are a lot of people who increase 20% - 35% but won’t recover
6. courts may provide recovery if π increases for 8% to 16% with credible statistical evidence
F. Adjustments on Lost Earnings, Impairment of Earning
1. Present Value
a) recovery = earning capacity x percentage of disability x expected period of disability
b) present value
(1) to take into account the interest earned on the recovery over the years – amount is adjusted downward
(2) present value = the sum of money which, invested at a given rate of interest will allow the π to withdraw the monthly damage a month for thirty years
(3) interest rates include inflation – the salary should also include inflation
(4) PV = ( S/1+r) + (S2/1+r)^2 + (S3/1+r)^3
(5) if the figures being used to determine future earnings don’t account for inflation, they shouldn’t be discounted for interest accrual
2. Taxes
a) damages from torts are not subject to taxation
b) most courts refuse to adjust downwards the award, but some do
c) Δ would argue that π is being overcompensated b/c she would have been paying taxes
d) BUT when Δ injured the π the social effect is the full amount (society lost the potential taxes), therefore Δ should be responsible for all losses, individual and societal
3. Smaller Payouts v. Lump Sum
a) smaller payments are administratively more expensive for the courts BUT more accurate
b) period payments may induce victims NOT to return to work
G. Pain and Suffering (Non-pecuniary Damages)
1. most difficult element of recovery to measure
2. per-diem argument: a dollar value for π’s pain for one day, one month, etc multiplied by total number of days
3. to recovery for pain associated with injury π must have been conscious, but not necessarily be aware of what is happening
a) pain and suffering infers that the person feel pain and suffering
4. Case on Point: Walters v. Hitchcock (Kansas, 1985)
a) Facts: The tort victim had a lump on her neck that was discovered by her family physician. The victim underwent a low risk operation. Her esophagus was badly damaged as a result. Subsequently, the victim's condition worsened and she brought a medical malpractice action. The jury returned a verdict for the victim. 
b) Holding: The victim's attorney allegedly made improper remarks in his closing argument. The court found that the comment "who would sell" was a fair argument and did not constitute a "golden rule" argument. The counsel's further statement that he would not sell his esophagus for a sum of money was an improper argument because it was testimonial in nature. However, the court found that it was not enough to constitute a reversible error. An objection to the statement was sustained at the time and no admonition was given because the doctor did not request one. The court concluded that the doctor failed to show that he was prejudice by the exclusion of certain testimony relative to causation because the excluded testimony was cumulative and did not materially to the weight or clarity of the evidence.
c) Rule: damages can only be reversed if they shock the conscience of the court
5. Case on Point: Kenton v. Hyatt Hotels Corp. (Missouri, 1985)
a) Facts: An injured guest was awarded compensatory damages for injuries sustained by the collapse of suspended skywalks in the hotel. The hotel filed a motion for a new trial which was sustained when injured guest accepted a remittitur. The hotel challenged the verdict and the remittitur 
b) Holding: court affirmed the original verdict and reversed the remittitur. The court held that remittitur was no longer applicable in the state. Thus, the trial court abused its discretion in ordering a remittitur. The court also held that the original judgment was appropriate because the jury was entitled to consider the intangibles of the evidence of injured guest's past and future pain and suffering, the destruction of her previous lifestyle, along with the evidence of economic loss.
H. Loss of Enjoyment of Life (Non-pecuniary Damages)
1. cognitive awareness is a prerequisite for recovery of loss of enjoyment of life
a) π only has to have some level of consciousness; varying degree doesn’t matter
b) available to those who are severely injured and conscious
2. should loss of enjoyment be a separate damage from pain and suffering?
a) goal is to make injured party whole, not to punish for the degree of injury
b) separate awards – duplicative and excessive awards
3. can be estimated by what the π is giving up to have that enjoyment (measure donated time by how much they are giving up
4. Case on Point: McDougald v. Garber (New York 1989)
a) Facts: π underwent surgery by ∆ doctor and suffered severe brain damage as a result of oxygen deprivation, leaving π comatose.
b) Holding: modified the award and granted a new trial on nonpecuniary damages on the basis that the trial court had erred in its jury instructions. The court found that a comatose patient, without some degree of cognitive awareness, could not recover for loss of enjoyment of life, and that in determining damages, loss of enjoyment should not have been considered separately from pain and suffering.
c) Rule: Cognitive awareness is necessary to recover for loss of enjoyment of life, and loss of enjoyment of life is not separate from pain and suffering
d) dissent – loss of enjoyment of life is an objective damage item, distinct from pain and suffering
(1) loss of enjoyment of life is an objective fact (unlike pain and suffering which is subjective) that has been lost whether or not π is aware
(2) pain and suffering may only exist for a conscious payment, but loss of enjoyment exists conscious or not
5. PROS = too much insurance Non-Pecuniary Damages
a) insurance isn’t the only important goal of the torts system, prevention is also a goal
b) are consumers purchasers of insurance or purchasers of prevention? purchaser of prevention would consider non-pecuniary losses, therefore tort system should include them
c) focus is on prevention of accident
d) signal sent to potential injurers that reflects only pecuniary losses – too little prevention
6. CONS = too little prevention Non-Pecuniary Damages
a) no exact measurement + gives juries leeway – source of uncertainty (longer trials, fewer settlements) 
(1) AND less likely potential injurers will understand the signal
b) no insurance function – people faced with possibility of injury would purchase insurance primarily to replace pecuniary losses (medical bills, lost earnings); non-pecuniary losses are not easily replaced by money
c) b/c costs of tort recovery in products liability area are more likely to be borne by consumers of the product, consumers are forced to purchase excessive insurance by the inclusion of these non-pecuniary damages
7. Δ’s ARGUMENT Non-Pecuniary Damages
a) increased costs to system
(1) vague standards for pain and suffering – uncertainty – more complex trial, fewer settlements
(2) more recovery allowed – more cases brought
(3) recovery for lost enjoyment of life whether people are conscious – more cases brought
b) poor insurance function – increased costs to consumers/patients
(1) consumers and patients in general will pay for increased costs as a result of torts insurance for these types of damages (costs get passed on)
(2) would people want to insure this? people would want money to overcome a loss of money BUT people might not want to pay for coverage (in the form of increased costs) for coverage they can’t use
(3) the money won’t do the π any good even if she was conscious
8. π’s ARGUMENT Non-Pecuniary Damages
a) strong signal needed for safety/prevention
(1) the more the π is damaged the less they can recover; the most severely injured recover the least
b) wrong signal for safety/prevention (maybe the right signal for insurance)
(1) prevention is about not being insured, and not losing ability to enjoy life
(2) signal = there are cost saving safety steps to take
(3) the correct signal is L = the real loss to people, which involves pecuniary costs
9. Δ’s RESPONSE Non-Pecuniary Damages
a) safety is not the business of the tort system, safety is the business of regulation
b) pain and suffering and loss of enjoyment are open ended categories – capable of substantial inflation
c) expensive system; safety steps are important to take BUT we can take care of it some other way (regulation, market)
d) knowledgeable consumer would only buy insurance to cover pecuniary losses
10. π’s RESPONSE Non-Pecuniary Damages
a) why can’t safety be part of the torts system? for products liability, it works better than regulation
b) legislative system – problems associated with participation in the process when lots of people have very low stakes
c) wrong safety signal if you leave out pain and suffering and loss of enjoyment of life; those are perhaps more important than pecuniary losses
d) purchasers of insurance might not consider non-pecuniary losses, but purchasers of prevention would
I. Wrongful Death Compensatory Damages – allow recovery when tortuous conduct of Δ causes someone’s death
1. basic measure of recovery – harm caused to the decedent’s family by the Δ’s conduct
a) measure recovery by the loss (including grief) suffered by surviving family members = trauma/sorrow caused by death, loss of companionship, loss of support, loss of training/guidance for children, NO recovery for loss of enjoyment of life
b) measure recovery by the pecuniary loss suffered by the decedent’s estate = funeral costs, lost income minus costs of life, pain and suffering while the person was alive 
2. focus on insurance rather than prevention
a) insurance only for compensatory damages (usually not pain and suffering); if juries were asked to value life after death, they could only answer with infinite damages
b) people probably wouldn’t choose to insure for pain and suffering
3. weak signal – wrongful death damages don’t accurately assess the true loss to society
J. Punitive Damages awarded against a Δ for willful, wanton, malicious, or reckless tortuous misconduct
1. intended to punish wrongdoer AND provide a deterrent to potential injurers
2. punishment is useful only when wrongful act was intentional OR when social utility of the conduct is considerably less than the danger 
3. deterrence is useful only where expected liability for compensatory damages is less than harm to society OR if harm was intentional
4. Gore guideposts = limits on punitive damages
a) degree of reprehensibility
b) disparity btw harm (compensatory damages) and punitive damages
c) difference btw this remedy and others in comparative cases
5. Case on Point: Grimshaw v. Ford Motor Co.
a) Facts: Appellees were the estate of the deceased driver of a Pinto car that burst into flames in an accident, and a 13-year-old passenger who was severely burned. Appellees had sued on theories of negligence and strict liability, alleging that appellant knew from crash-test results about design defects in the Pinto's fuel system. Appellant primarily contended that the punitive damages award was statutorily unauthorized and constitutionally invalid. Appellee estate cross-appealed, claiming that the statutory bar against punitive damages in a wrongful death action was unconstitutional. 
b) Holding: it was not a denial of equal protection to preclude punitive damages in a wrongful death action. Finding appellant's contentions either lacked merit or failed to demonstrate prejudice, the court held that the punitive damages award was reasonable and just, and declined to modify the judgment by reducing the amount of the remittitur.
c) Rule: in an action for nonintentional torts, punitive damages may be awarded only on a showing by clear and convincing evidence that Δ was guilty of actual malice
(1) actual malice: evil motive, intent to injure, fraud, actual knowledge of defective nature of the products coupled with a deliberate disregard of the consequences
(a) evil intent + products liability (when company is aware of defect)
(2) implied malice: wanton disposition, grossly irresponsible, extreme recklessness and utter disregard for the rights of others
6. Δ’s ARGUMENT Punitive Damages
a) few limits – where is the cutoff?
b) if liability insurance covers punitive damages the purpose of punishment and determent are undercut
c) expensive system
(1) more cases to recover for punitive damages even if they don’t have high compensatory damages
(2) no criteria (vague criteria) + jury bias – uncertainty – longer trials and fewer settlements
d) no safety benefits b/c safety signal is already sent by B<PL; awarding more than that is sending too strong a signal AND possible detriments from safety signal b/c parties will take a safety step that will disproportionally raise the cost of product or remove products
e) no insurance function b/c there are no losses in excess to loss already compensated for
f) it is socially beneficial for businesses that manufacture complex and important products to make cost-benefit analyses (B<PL)
7. π’s ARGUMENT Punitive Damages
a) there are safety benefits b/c there are shortfalls in the signal sent thru compensatory damages
b) if the torts system reflects insurance as opposed to safety measure – signal is too small
c) P suit < P injury: if this is true the signal will be too small
(1) too few suits brought b/c large # of victims with relatively low injury OR mix of victims; low per capital loss won’t easily be represented
(2) the number of successful claims is significantly below the number of injuries justifying such claims
d) damages are less than loss D< L
(1) wrongful death damages are too small
(2) damage caps on compensatory damages (particularly pain and suffering)
(3) McDougald: underrepresentation of the true loss b/c no recovery for loss of enjoyment of conscious life
(4) pollution torts; damage to property; small effects on health not represented in the system
8. Δ’s RESPONSE Punitive Damages
a) even if there are benefits, there are no real measurements – system is very expensive b/c it is uncertain
b) even if the safety signal is small, punitive damages gives an excessive signal
c) too strong a signal – companies will either get out of business or produce expensive products
9. π’s RESPONSE Punitive Damages
a) there are built in safeguards with appellate review which reigns in overcompensation by juries
b) if certain safety steps aren’t taken there may be quite dire results – high stakes injurers are more likely to respond to a signal b/c it’s worthwhile to spend the money to understand the signal
c) they’re doing it out of evilness, the punishment needs to properly match their funds
	
	Advantages
	Disadvantages

	Recovery for Loss of Enjoyment of Life
	(1) safety – need to show the true losses to society
	(1) no criteria to measure – uncertainty – more expensive

(2) no insurance function (people wouldn’t pay for these types of losses)

	Punitive Damages
	(1) P x L signal isn’t sent

probability of losing is less than probability of injury; damages are less than real losses

(2) no insurance benefits – punitive damages aren’t about replacing a loss
	(1) no criteria to measure – uncertainty – more expensive

(2) other systems


X. Arguments for Expanding and Contracting Torts Liability
A. Injuries and Institutions
1. how does society deal with the risk of injuries?
a) safety – reduce the chance the bad outcome will occur, or reduce the loss if the outcome does occur
b) insurance – converts an event of catastrophic loss as a continued payment
(1) people look at the event not as PL, but as greater than PL
2. how does the torts system provide safety?
a) safety depends on whether there is a signal sent, and whether that signal is received
b) signal – potential injurers realize if they don’t take safety steps they will have to pay in the future
3. how does insurance affect safety?
a) moral hazard: insurance – less likely to avoid risk (doesn’t always apply to high stakes claims)
b) producers with liability insurance undercuts the torts system (less likely to increase safety)
c) the more likely the insurance is sensitive to what you have done, the larger your potential liability
(1) absolute liability for products eliminates this problem b/c insurance companies will differentiate and producers will have an incentive to lower costs by increasing safety
d) self-insurance takes away the block of liability insurance on the signal
(1) companies self-insure b/c they are risk averse (fire! fire! fire! fire!) the risk is greater than PxL
B. Distribution #1
	
Potential
Actual
Victim
   LOW
            HIGH
Injurer
   LOW
            HIGH

	Distribution One : car accident: many potential injurers and victims with low probability of injuring and being injured, but each occurrence is severe


1. Torts
a) high prosecution, low deterrability (signal sent, but not necessarily received)
(1) limited prevention b/c low per capita impact on potential injurers – signals may not be received
(a) complicated signal – resources to understand
(b) unlikely to spend resources to understand b/c the smaller the chance of liability the smaller the benefit of receiving the signal
b) liability insurance – weakens signal
(1) if liability insurance is available witho regard to safety steps – no incentive to take safety steps
(2) if liability insurance differentiated based on risk – incentive to take safety steps BUT unlikely b/c of the large number of potential injurers (difficult) and low per capita liability (not worthwhile)
c) low per capita stakes limit possibility of injurer response to deterrent signal b/c understanding and responding to signal = low AND liability insurance rates of potential injures – unlikely to respond to preventative efforts of potential injurers
2. Crim/Admin
a) disadvantages – 
(1) deterring low stakes potential injurers
b) advantages –
(1) shifting focus from outcomes to act – clearer signal, easier to understand
(2) centralized decision making – balance costs and benefits for society as a whole (absence of political organized activity to influence legislation, prosecutors)
(3) absence of liability insurance
3. Market
a) low per capita stakes – neither victim nor injurer will recognize the risk and therefore appreciate prevention
b) high transactions costs with many potential injurers (could be solved by organizing potential victims BUT many potential victims would attempt to free ride)
C. Distribution #2
	
Potential
Actual
Victim
    LOW
HIGH
Injurer
    HIGH
HIGH

	Distribution Two: product liability: numerous consumers as potential victims and relatively large scale manufacturers as potential injurers; low probability but serious injuries (medical malpractice as well)


1. Torts (improved)
a) greater safety signal (more likely to be sent and received)
(1) incentive to spend resources necessary to understand signal
(2) more complex signals can be sent b/c of incentive to understand
b) liability insurance – strengthens signal
(1) differentiation is more cost justifiable
(2) strong incentive to self-insure – avoiding moral hazard – more likely to take safety steps
c) High Stakes –
(1) more responsive to incentives to prevent accidents and greater incentive for experience rating and self-insurance
(2) this reduces problems caused by liability insurance
2. Crim/Admin
a) potential injurers have more of an incentive to recognize implications and therefore organize to influence prosecutors; overrepresentation of potential injurers
b) fixed decision makers are more susceptible to graft and political pressures AND easier to identify and influence overtime, therefore influence yields higher return
c) Potential Injurers
(1) active political force capable of dominating politically dormant low-stakes potential victims
3. Market (improved)
a) IF consumers (potential victims) appreciate the risk the market could induce prevention
b) more complex the risk, the less the consumer will understand it
c) complex risk + low per capita stakes for potential victims = low prevention
D. Distribution #3
	
Potential
Actual
Victim
LOW
LOW
Injurer
HIGH
HIGH

	Distribution Three: air or water pollution: victims are members of general public each of whom is injured to a small extent caused by frequently large scale companies


1. Torts
a) high stakes for potential injurers = incentives to understand signal BUT problems obtaining private prosecutions to send signal b/c low per capita stakes for actual victims
b) if victims could pool interests they might have incentive to prosecute BUT they may not even recognize the injury
2. Crim/Admin
a) same problems as D#2
b) although potential victim’s stakes are high enough to recognize and respond to problem through voting, politicians are able to hide actual work done
3. Market (improved)
a) low per capita stakes potential victims are unaware of risks and poor purchasers of safety
b) need for collective actions of potential victims BUT problems of free riding and additional transaction costs
XI. Settlement
A. Preventions
1. disagreement about the chance of winning OR how much will be recovered
2. disagreements of facts (extent to which π can prove injury)
a) discovery reduces disagreements of facts b/c both parties get to see the other side’s case – similar perception of the case and facts
3. disagreement of law
a) uncertainty in law, never been litigated, unusual circumstances
b) difference about causation
B. Incentives
1. trials are financially and emotionally expensive
2. when both parties agree about the outcome of the trial
C. Example
1. both parties agree that π has 80% chance of winning with damages of $20,000 minus $1000 for litigation costs:
a) π = 0.8 (20,000) – 1,000 = $15,000
b) Δ = - 0.8 (20,000) – 1,000 = - $17,000
(1) difference between the amount leaves room to settle
2. both parties agree that π has 20% chance of winning same damages and litigation costs
a) π = 0.2 (20,000) – 1,000 = $3,000
b) Δ = - 0.2 (20,000) – 1,000 = - $5,000
3. if π is more optimistic about winning, there is no room for settlement
a) π = 80% chance of winning – wants $15,000
b) Δ = 20% chance of winning – willing to pay up to $5,000

