I. Remedies
a. Generally
i. All damages must be proven to be foreseeable and reasonably certain (applies to expectation, reliance, and restitution interests)

b. Remedies Under UCC
i. Seller’s Remedies §2-703

(1) Withhold delivery

(2) Stop delivery as in  §2-705

(3) Resell and recover damages §2-706

(4) Resell and recover damages for non-acceptance  §2-708 or in proper case the price  §2-709

(5) Cancel

(6) Incidental damages

ii. Buyer’s Remedies  §2-711

Could recover in addition to so much of purchase price paid:

(1) Cover and recover damages  §2-712

(2) Recover damages for non-delivery  §2-713

(3) Recover for breach of accepted goods §2-714

(4) Specific Performance  §2-716
Bonebrake Test – Predominant Factor Test; If it is mainly about a service, the UCC doesn’t apply, if it is mainly about a good, the UCC does apply; if it is a good and service, what is the main part of the sale?
c. Expectation of Interest
i. DEFINITION – benefits that would have flowed to injured party if the K had been fully performed.

ii. MITIGATION OF DAMAGES
(1) RULE: can’t recover for damages which could have been avoided thru reasonable diligence and without incurring undue risk, expense or humiliation (e.g. accepting an inferior job)

(2) §2-712 when S breaches, B required to mitigate by procuring to cover UCC  §2-715(2)(a)

(3) UCC  §2-709: when B breaches, S must make reasonable effort to resell before he is entitled to recover K price

Key Case: Parker v. 20th Century Fox [49]:  Musical and western movies were considered different employment for purposes of mitigation; thus P had obligation to take the western offer

(4) Nevertheless, subsequent jobs entered into or jobs that should have been entered into offset damages due

(5) If subsequent employment would or could NOT be performed in addition to K employment, then it’s a “mitigating-type” which reduces injured party’s claim against the defaulter

Key Case: de la Falaise v. Gaumont-British [56]: Actress found to have mitigated by taking another job when she could not at the same time have physically performed the K’s job at the same time

(6) Weaknesses in the mitigation rule

Key Case: California School Employees Assn v. Personnel Com’n [62]: Bus driver found NOT to have mitigated in not taking subsequent job
Key Case: Currieri v. City Roseville [63]: Cop fired, went to school, then was reinstated.  Found to have NOT mitigated.  Going to school not mitigating damages

Key Case: Ballard v. El Dorado Tire Company [63]: Employer, has burden to prove with reasonable certainty that jobs were open in employees specific line of work
iii. LOST VOLUME SELLER

(1) Had there been no breach, the seller is a L.V.S. if would have made more than  just the one sale 
(2) Generally must have unlimited supply of similarly  priced goods (e.g. cans of cola in a convenient)

(3) §2-708(1)  - allows difference between mkt price and K price at time and place for tender

(4) §2-708(2) – if (1) above is inadequate, can recover profit which would have made while giving due allowance for costs reasonably incurred and due credit  for proceeds of resale
a. Pro L.V.S.-“due credit” phrase was not written to apply to L.V.S. situations (meant “scrap sale”)

b. Anti L.V.S. – literally “due credit” negates L.V.S. by definition

(5) Question is whether seller made a “substitute” sale or an “additional sale

Key Case: Neri v. Retail Marine Corp. [64]: D was defined as a L.V.S. and was awarded lost profits as per §2-708; unlimited supply of goods entitles P to restitution damages
Key Case: Nobs Chemical v. Koppers [113]: Court refused to award lost profits in Neri-like situation

(6) Even if not a L.V.S. can get overhead under §2-708(2)

Key Case: Mt. Pleasant Stable v. Steinberg [76]: Court rules that judgment calculated by auditor was “gross profit”

1. Gross profit includes overhead

2. Net profit does not include overhead

iv. SPECIFIC PERFORMANCE - §2-716
(1) May be granted when product unique and in “other proper circumstances”
a. Inability to cover is strong evidence of “other proper circumstances”

Key Case: Copylease v. Memorex [79] – the two sides figured out a way to work things out bc of a continuing relationship; goods are unique or in other circumstances (inability to cover)
Key Case: Long Beach Drug v. United Drug [87**]: See policies of “dismal swamp” and “inefficiency”; courts will NOT order specific performance when the remedy requires continuous court supervision

v. LIQUIDATED DAMAGES
(1) RSMT(2) §356:
a. Amounts must be reasonable in light of anticipated loss and actual harm caused
b. Loss must be difficult to prove

c. Any term fixing unreasonably large liquidated damages in void as a penalty

(2) §2-718(1): same as RSMT 356 but includes provision which requires “inconvenience of otherwise obtaining an adequate remedy”

(3) Breaching party must still pay actual costs of breach

Key Case: Lake River Corp. v. Carborundum Company[90 P has unreasonably large penalty clause in form of a minimum guarantee clause which D is not required to honor; P can recover actual damages even if liquidated damage provision is void
*Economical view of what damages are appropriate 
*Arguments for/against liquidated damages clauses 


-Better business practices, policy arguments for hands-off approach to mkt(dismal swamp, etc.)
Key Case: Wassenaar v. Panos [104] Abrahamson says it’s a penalty if damages provided for in K are grossly disproportionate to the actual harm.  Burden is on opposing party to prove gross disproportionality

*Liberal view of what damages are appropriate

(4) Damage provisior that is too small in comparison to actual damages is seen as a valid “limitation of liability” UNLESS found to be unconscionable

(5) POSNER argues: we must allow penalty clauses to be valid; by refusing to enforce them, this prevents efficient breach (i.e. the breaching party will pay the penalty clause, get a better deal, and nobody is worse off)

*Efficient Breach is pareto optimal 

vi. CONSEQUENTIAL DAMAGES
(1) §2-715(2) need:

a. Buyer’s Consequential Damages: loss must be foreseeable in that at time of K seller knew or had reason to know of consequential harm and could not reasonable be prevented by cover or otherwise (expanded Hadley Rule)

b. Injury must be proximate cause of breach

c. Ex. Lost business profits; could the breacher foresee these damages?  This is hard to prove bc damages are sometimes far reaching from the breach

(2) Incidentals may be recovered under §2-715(1)
(3) These damages wouldn’t have occurred BUT FOR the breach

Key Case: Hadley v. Baxendale [110]: Damages must be foreseeable and calculated with reasonable certainty; Use “the Hadley Rule” to apply situations where UCC doesn’t apply; The Hadley Rule limits damages to:

a. Those that may reasonably be considered arising naturally according to the usual course of things (forseseeability provision); the objective test is used here; determined at time K was made
OR

b. those “special circumstances” reasonably supposed to have been in the contemplation for the parties at time of K
IF AND ONLY IF communicated by P to D; thus by definition, with this actual knowledge damages are foreseeable

c. RSMT(2)(b): D can be liable for consequential damages where D knows or has reason to know of special circumstances

(4) Can disclaim consequential damages but must be a plain and fair statement of the terms; UCC §2-719 says consequential damages may be limited unless limitation is unconscionable

vii. REASONABLE CERTAINTY AS TO DAMAGES
(1) Consequential damages must be reasonably certain in that (1) damage was caused by breach and (2) amount claimed is amount actually suffered; if not certain, Hadley will not be enforced, even if foreseeable
(2) New business rule – consequential damages (profits) in connection with new business are too speculative to be determined with reasonable certainty, thus they are not recoverable
Key Case: Evergreen Amusement v. Milstead [116]: (theater profits) D delayed in clearing site for operation of P’s new business; P claimed lost profits, because business couldn’t open on time; court followed RSMT §331 and held P could not recover lost profits because under new business rule, such profits were too speculative; P’s recovery limited to fair rental value of property RSMT §348
Key Case: Lakota Girl Scouts Council, Inc, v. Harvey Fund-Raising Mgmt., Inc. [119]: (loss profits)Here the court ruled that the business was a single venture and not subject to new business rule; girl scouts not considered a new business…bad opinion, but can be used to argue all sides of a “new business” issue

Key Case: Chung v. Kaonohi Center Co. [125]:  Emerging trend is to reject new business doctrine on basis that it’s unfair to deny recovery based on a lack of a “track record’ when such track record could not be established by D’s behavior.

d. RELIANCE INTEREST
i. DEFINITION

(1) Out of pocket expenses spent in reliance on K performance by the other party; returns party to the status quo
(2) Stuff that happened before the actual breach

ii. WHEN USED AND HOW LIMITED

(1) If you can’t get expectation interest for failure to prove lost profits, then you can try to get your reliance interest

(2) Reliance may be limited by “Hand Rule” below

iii. RSMT(2) §349: As alternative to expectation interest, may recover expenditures made in preparation for performance LESS any loss breaching party can prove with reasonable certainty injured party would have suffered if K was performed

a. This is the so-called “Learned Hand” Rule from Albert & Son (below)

iv. Expenditures must still be foreseeable and  reasonably certain  (measurable) to breaching party

v. May still get reliance even if you can’t prove direct profit

Key Case: Security Stove & Manuf. V. American Railways Express [141**]: P hired D to deliver stove for a trade show.  D breached. P recovers costs of entering trade show which were expended in reliance.  Expectation interest was not worth going after, thus P sued under reliance.  Where aggrieved party unable to recover expectation, reliance is an option where otherwise NO compensation would have been awarded
Key Case: L. Albert & Son v. Armstrong Rubber Co. [146]: P built a foundation in reliance on D’s delivery of a refiner.  D breached and P’s recovery in reliance was reduced by the amount that D proved P would lose if K had been performed.  Don’t want to put P in better position than K would have; if D can prove P made losing K, he can reduce damages accordingly 
Key Case:  Bush v. Canfield [148]: Predecessor to the L. Albert case, setting basis for Learned Hand’s rule

vi. UCC §2-715(1) &(2) covers both consequential and incidental damages respectively

e. RESTITUTION
i. Getting back benefits conferred; prevents unjust enrichment; returning to the status quo

ii. Buyer’s procedure involving exit after goods delivered, see §2-601, 2-608
Key Case: Rozmus v. Thompson [164]: Remanded to see if car’s defects “substantially impaired” value to P to give right to revoke acceptance of car.

a. Applicable UCC Statutes:
a. §2-513 – buyer’s right to inspect before acceptance

b. §2-508 – seller’s right to cure

c. §2-601 – buyer’s rights on improper delivery (fails to conform in any respect)

d. §2-602 – manner to rightfully reject

e. §2-603 – merchant buyer’s duties when rightfully rejected

f. §2-606 – def. of acceptance of goods

g. §2-608 – revocation of acceptance in whole or in part (seller doesn’t have to know of non-conformity for buyer to rightfully revoke)

b. Once K rightfully rescinded, K ceases to exist

iii. Can also be used when there is no K; again to prevent unjust enrichment

iv. SUBSTANTIAL PERFORMANCE & RESTITUTION AS AN ALTERNATE REMEDY
(1) If P has substantially or fully performed then P is LIMITED to the CONTRACT PRICE (no restitution damages)
(2) If P has less than substantially of fully performed he may recover the MARKET VALUE of his services in quasi-K (QUANTUM MERUIT)

a. RSMT(2) §371(a):
i. Market value is the standard (i.e. the reasonable amount the D would pay a third party to get the equivalency of P’s performance)

ii. Extent other’s property has increased in value or extent other’s interests were advanced

Key Case: Plante v. Jacobs [172]: This is an example of substantial performance.  Wall was one foot off. Parties were only relegated to sue on the K (i.e. court says would have been “unreasonable economic waste” to move the wall)
Key Case: Oliver v. Campbell [174]: P made and practically fully performed K for D.  D breaches and P wants to recover reasonable value for services, which is more than K price.  Court rules P fully completed K and thus can only sue for the K price.

Key Case: Francasse v. Brent[181]: Restitution can cut against the injured party.  Court allows a discharged attorney only to sue for the fair value of services and not on the K price (i.e. attorney had negotiated a good K price)

(3) Francasse  is a majority rule (allow restitution greater than the K price), but a minority of jurisdiction put the price of the K as a ceiling on recovery
(4) RSMT §347: to get restitution, must have total breach of K (substantially total), injured party gets reasonable value of services rendered by him less the benefits received as part performance of the K
Key Case: Boomer v. Muir[184]: Takes opposite route than RSMT.  Allows option between suing in K or in quantum meruit

(1) NOT available for minor failures to perform

(2) NOT available if defaulting party substantially performed

(3) NOT available if aggrieved party fully performed (must sue on the K)

(5) RSMT(2) §373(1): expands restitution to include benefits conferred by way of reliance

v. RESTITUTION FOR PLAINTIFF IN DEFAULT

(1) When the PROMISSOR defaults, he can recover restitution only based on equity (i.e. the amount recoverable is the amount by which non-breaching party would be unjustly enriched) 

Key Case: Britton v. Turner [188]: Old case setting out right to restitution for breaching party to the extent benefits conferred are greater than the damages from breach.

Key Case: DeLeon v. Aldrete [188]: D breaches installment K after making payments to P for land.  D recovered restitution of payments subject to set off against amount owed to P after resale to third party.
*Even though buyer breached, the seller shouldn’t be unjustly enriched by selling the land twice

(2) UCC §2-718 (2), (3), (4) covers breaching buyer’s ability to get restitution

vi. SURROGATES FOR DIFFICULT NORMATIVE CHOICES

Key Case: Peevyhouse v. Garland Coal & Mining Co. [198]: Inconsistent with expectation theory.  D not required to fill hole because cost greatly outweighed diminution of value.

Diminution of value vs. cost of repair- Peevyhouse, RS 348(2)
1. (RS 348) In case of defective or unfinished construction, party may recover:
a. Diminution in market price of property  (what prop increased by in value)
b. OR reasonable cost of completing performance IF that cost NOT clearly disproportionate to probable loss in value to him
2. Peevyhouse case: Normal measure of damages is cost in completion of work BUT in this case, where cost to repair land outrageously larger than what prop value increase, AND where remedial work to land was incidental to main purpose of K (to extract oil); remedy granted is diminution in value
*** Two opposite sides in measuring damages: Ugly fountain is concerned with actual performance (measures cost of performance) vs. Dry Wall Test- concerned with the value of performance (diminution in value)

*** Overcompensating or under compensating here? Purpose of restitution NOT to do either; but preferably undercompensated


RULE:

1. When the remedy is incidental to the main purpose of the K, the cost of performance is compared to diminution in value, and diminution will be awarded if it prevents “substantial economic waste”

a. In Peevyhouse, filling the hole was incidental to the main purpose of the K
2. When the remedy is main purpose of K, the cost of performance will be awarded in all cases

Key Case: Hawkins v. McGee [210]: Quasi-K formed based on warranties by D on which P reasonably believed.  The measures of damages are those which were foreseeable by the parties.  This included difference between perfect hand and current hand as well as additional pain and suffering due to breach
Key Case: Sullivan v. O’Conner [219]: Court struggles with expectation interest (too high) and restitution (too low) and settles on reliance interest

Thus P recovers for the damage to her nose, doctor’s fees, pain and suffering from 3rd operation (pain and suffering beyond what would have been incurred with a successful surgery)

P has burden to show that doctor affirmatively promised to achieve a specific result (Hedi Lamarr nose)

*Reliance interest was allowed here

*Pain and Suffering is generally not awarded in breach of contract unless something drastic occurs to justify pain and suffering damages

II. CONTRACT & CONTINUING RELATIONS 
a. OFFER AND ACCEPTANCE
i. Requires a “meeting of the minds” to enforce express or implied promises 
ii. Where there is no “meeting of the minds”, courts however use the “objective standard” of intent and assent (RS 18, 20) in creating and enforcing a quasi-K (i.e. what would a reasonable person believe?)

iii. Silence is not acceptance unless agreed upon
iv. Duration of offers

(1) If time not specified, offer expired after reasonable time

(2) Can revoke offer before acceptance unless there is a contract option
a. Common law required consideration 

b. Under UCC, may not require consideration - §2-205 – “firm offers” by merchants
(3) “mirror image” rule

a. At common law, acceptance must mirror offer

b. Under UCC, acceptance may be different from offer

(4) Definiteness

a. Common law stricter than UCC in terms of terms required

i. See §2-204(3) (generally most terms can be open; see §2-305)
v. Purpose for having K

(1) Cautionary – going through ceremony warns that matters are serious
(2) Evidentiary – proof that transaction took place

(3) Channeling – way to get from A to B through the legal system

vi. Modification of K

(1) RS 89 allows for modification if: fair and equitable & not anticipated at the time; statute allows for it, or justice requires it

a. Under common law – consideration needed for promise to modify K
b. POLICY APPROACHES TO JUDICIAL INTERVENTION (Chafee)
i. “strangle-hold” – parties are being wronged but for other reasons must stay in the relationship (stuck)
ii. “dismal swamp” – court is treading on unstable ground (agency rules)
iii. “hot potato” – court can only aggravate the problem (undesired)
iv. “living tree” – court doesn’t want to interrupt the relationship (autonomy of relation valued)
c. MARRIAGE AND CO-HABITATION CONTRACTS
Key Case: Balfour v. Balfour [245]: For policy reasons, court will not tread into the “dismal swamp” or interrupt “the living tree”; court also looks to intent in creating K, consideration; when they made the promise it wasn’t intended to be a legal promise, so the court didn’t enforce it either
Key Case: Miller v. Miller [249]: Court uses lack of consideration to make the policy choice of not interrupting a “living tree” marital relationship (K’s between husband and wife are against public policy)
Key Case: Vallera v. Vallera (pp. 264) says that you can get 50% if you put 50% of the investment into the relationship

Key Case: Marvin v. Marvin [258]: 
(1)Court finds that non-sexual, non-marital Ks are just as enforceable as marital Ks but allows recovery only in quantum meruit (i.e. implied K has been formed).; severability of sexual services – but if you take out that part, the rest of the contract has to still make sense
(2) Again court decision based on policy

(3) “rehab” remedy created by trial court for P was subsequently followed in future cases

Most states view Marvin as good law, IL doesn’t 

Marvin expanded on the Vallera rule; basically voids the rulings in Balfour and Miller
-case of judicial activism – based on the rules of contract law, we are deciding what the policy should be
Key Case: Hewitt v. Hewitt [276]: Court rules opposite of Marvin based on policy of encouraging marriage; IL case 
-places emphasis on the legislature; judicial restraint – the court should uphold the law but not make the law

d. PURPOSE OF FORM IN Ks
i. Cautionary

ii. Evidentiary

iii. Channeling (way to get from A to B)

e. CONSIDERATION
i. Definition: the “thing bargained for

ii. Consideration is present where there is a benefit to the promissory OR a detriment to the promise

(1) Activity refrained from doing must be one in which one has a legal right to do

a. RSMT(2) §73: Performance of a  legal duty owed in NOT consideration but a similar performance will be if it differs from what was required by the duty and is more than a image of a bargain (peppercorn theory)

Key Case: Hamer v. Sidway [287]: Refraining from certain activities in which you have a legal right to so IS consideration
(2) RSMT(2) §71 governs types qualifying as consideration” must be a “bargained for” exchange

iii. Courts only check existence of consideration, not adequacy; but will intervene when parties exchange unequal sums of money
iv. A promise to make a gift is not consideration; but the giving of a gift IS binding

v. CHECKLIST OF CONSIDERATION POINTS

(1) An act or a promise to act qualifies as consideration

(2) Must be bargained  for and given in exchange; one’s consideration must induce the other party’s act or promise

(3) Courts refuse to enforce grossly disproportionate exchanges on basis on fraud, unconscionability, etc.

(4) Modification of Ks:

a. At common law, RSMT §71, need consideration to modify K
b. RSMT §89 allows consideration to extent

i. That modification is fair and equitable in terms of circumstance not anticipated

ii. Provided by statute

iii. Justice requires due to justifiable reliance

c. Under UCC §2-209, only need good faith to modify K
d. Agreement to pay a debt early is consideration

(5) Output/requirement Ks are consideration

(6) Moral consideration where a party is not normally obligated to pay will be enforced as consideration

(7) Where no consideration, courts may enforce K based on reliance (see RSMT §90 below)

(8) Need to determine whether action is merely incidental to the receiving of other’s consideration/gift (tramp walking with guy to store) – Today though §90 would apply.

f. RELIANCE AS A SUBSTITUTE FOR CONSIDERATION (§90) PROMISSORY ESTOPPEL
i. RSMT(2) §90: promise which promissory reasonably expects other to rely and other does rely then promise is binding if injustice can only be avoided by enforcement; may be limited as justice requires
(1) Measure of damages here is generally RELIANCE except when reliance costs are significant or difficult to quantify in which case EXPECTATION is the proper measure

ii. The Conditional Gift Revisited

Key Case: Kirksey v. Kirksey [306]: Woman moves into brother-in-law’s house, gets kicked out…Dissent makes early attempt at arguing a RSMT §90 type consideration

Key Case: Ricketts v. Scothorn [307]: Grandfather gives P a note P recovers due to theory of promissory estoppels which conceivably led to introduction of RSMT §90

g. Option K
i. Irrevocable options require consideration before they are binding and enforceable; BUT options K can still be enforced to limited extent IF they meet RS 90 or RS 87(2)
Key Case: Ganser case: Option from aunt to nephew to sell estate for cheap price NOT valid and irrevocable option K because $10 is INSUFFICIENT to constitute consideration; Therefore- the offer could be revoked for acceptance by the son

h. STATUTE OF FRAUDS  RSMT §139, 375
i. APPLICABLE WHEN:

(1) M: marriage

(2) Y: year

(3) L: land (real estate)

(4) E: executor K
(5) G: goods > $500

(6) S: suretyship not for own benefit

ii. RELIANCE/ESTOPPEL – RSMT §139
(1) Promise inducing action or forbearance and does induce such is enforceable notwithstanding the S of F to extent that justice requires; BUT considering:

a. Availability and adequacy of other remedies

b. Definite & substantial character of action or forbearance

c. Extent that promise actually induced action

d. Reasonableness of forbearance

e. Extent that forbearance is foreseeable by promisor

iii. Restitution under RSMT 375:

(1) Promise unenforceable under the S of F doesn’t bar aggrieved party from restitution

iv. PART PERFORMANCE EXCEPTION – Statute of frauds will not be a bar to recovery when:
(1) RSMT §90 (above) will apply

(2) Wisc.’s adoption of §90 is similar but adjusted for dealings in land (K may be enforced in whole or in part)

WISC §706.04(2): promise will be enforced if unjust enrichment by promisor will result

OR

WISC §706.04(3): promise changes position to his detriment in good faith reliance upon promise

AND

(1) Has substantial possession or use of land OR
(2) The detriment was incurred with promisor’s knowledge or consent

WISC §706.06: chapter meant to be “liberally construed”

Key Case: Rodman v. Rodman [323]: Oral land promise. Court rules that need exclusive possession and substantial improvements of property to qualify for art performance

Key Case: Powell v. Powell [324]: Oral land promise Ps exercised control over land and performed great amounts.  Statute above changes and to or

Key Case: Estate of Lade [327]: Court wrongly ignores WISC §706.04 and looks at Powell and Rodman

Key Case: Boone v. Coe [329]: P travels from long way in reliance on oral land K.  D breaches. Court rules NOT part performance (i.e. no possession or substantial improvement)
(3) In addition RSMT §139 says promise which prompts reliance is enforceable notwithstanding S or F if injustice can only be avoided by enforcement for “instances where injustice applies”

(4) Can always resort to restitution for recovery; RSMT §375
Key Case: Montanaro Brothers Builders v. Snow [330]: Even if unenforceable under S or F, can still recover restitution

(1) Be careful: benefits to family are generally held to be gratuitous unless stated otherwise

(2) Benefits to neighbors are generally not gratuitous

(5) RSMT §129: can get specific performance notwithstanding S or F if specific performance is the ONLY way to avoid injustice
i. Manipulation of Contract Formation
Key Case: Davis v. Jacoby [335]: Court manipulated contract formation, finding there was a bilateral contract (as opposed to a unilateral); niece promised to care for uncle in exchange for devise, but uncle died first and niece cared for aunt
j. UCC §2-201
i. Defines S of F as sales of goods over $500; §2-201(3) creates exception whereby “special manufactured” goods need not be in writing
k. UNILATERAL v. BILATERAL Ks
i. When in doubt parties are deemed to have intended bilateral

ii. Unilateral – when offer made, only mode of acceptance is the performance of K, not promise to perform (ex. Brackenbury)

iii. Bilateral-requires normal offer and acceptance (ex. Davis v. Jacoby)

l. RSMT(2) §86
i. Promise made in recognition of a benefit previously received is binging to the extent necessary to prevent injustice
m. CARE FOR THE ELDERLY
i. In S of F situations, where part performance occurs, courts rarely order specific performance for personal services

(1) To attempt to reach goal of specific performance, courts can invoke negative injunctions (e.g. Betty Davis)
(2) Presumably, any care given by family is a gratuity, party seeking claim has to disprove presumption

Key Case: Estate of Hatten: Woman given 25K for caring for older lady; but because of insufficient consideration; court only grants remedy for market value of services

Key Case: Estate of Gerke: Old lady promised to leave everything to D in return for her care; not enforceable under S o F; but upon moral consideration, P entitled to value of services
(3) FAMILY BAIT – Promises by wealthy family members to influence lives of their relatives
(4) DEAD MAN’S STATUTE – Prohibits one from testifying of conversations with dead person

Key Case: Fitzpatrick v. Michael [364]: P worked under oral K for D and was fired.  Court did not invoke specific performance because personal services were involved.  P could get restitution based on part performance/reliance on promise.

ii. Courts may order specific performance when they think there’s no other solution

Key Case: Brackenbury v. Hodgkin [370]: Specific performance of services to cranky, old mom

n. FRANCHISES
i. RSMT §90
(1) Found to be a substitute  for definiteness requirement of a K (we used §90 as sub for consideration other cases)

ii. RECOVERY UNDER §90
(1) Restitution: if conferred something of value

(2) Reliance: most common relief

(3) Expectation: only when reliance damages are too difficult to quantify

Key Case: Hoffman v. Red Owl Stores [390]: Court grants P promissory estoppel under §90 by substituting it for definiteness requirement of K; P had relied on D’s promise to grant a franchise

iii. Farber and Matheson say that the emerging view regarding promissory estoppels (§90) is not towards reliance but that “any promise made in furtherance of economic activity is enforceable” 

o. WISCONSIN FAIR DEALERSHIP ACT
Key Case: Collins Drugs Inc. v. Walgreen Co [409]:

(1) Used WFDA 
(2) Court said the D failed to discharge for good cause, thus it was in violation of the act

(3) Court read statute literally and says wholesale elimination of franchises was discriminatory (i.e. franchisees didn’t do anything wrong)

(4) Cannot exit for bona fide economic reasons
Key Case: Ziegler v. Rexnord [422]:  Court says franchisor’s economic circumstances may constitute good cause to alter its method of doing business with its dealers BUT changes must be essential, reasonable, and non-discriminatory; franchisor may terminate relationship if dealer refuses to accept these changes.

i. MEASURING DAMAGES UNDER WFDA

(1) Profits lost by franchise

(2) Loss of business value

(3) Alternatively reliance damages

Key Case: Al Bishop Agency v. Lithonia [424]: D justified in terminating P’s franchise but failed to give proper notice or opportunity to cure, thus court granted P’s injunction preventing D from termination

p. GRIEVANCE PROCESS UNDER COLLECTIVE BARGAINING
i. In re TWA

Key Case: United Steel workers v. Warrior & Gulf Navigation [435]: Proves the difficulty in taking an agreed upon arbitration clause out of a contract, as well as overturning an arbitrator’s decision
q. EMPLOYMENT
i. EMPLOYMENT RELATIONS

Case:  McIntosh v. Murphy [439]: P moved to Hawaii to work for D under an oral contract.  S of F problem gets circumvented again by the court with the use of RSMT §139 (S of F version of §90): whereby P relied on D’s promise and injustice can only be avoided by enforcement of the K
ii. EMPLOYMENT-AT-WILL

(1) Definition: may fire at will but subject to several limitations

(2) Policies pro employ-at-will

a. Efficiency: forces workers to work to the maximum of their potential 
b. Flexibility: provides employers & employees ability to adjust their business to changes in business (market freedom)

c. Prevents flood of litigation
(3) Policies anti employ-at-will

a. Avoid arbitrary action based on other than business consideration

b. Promotes internal procedure, reliance

Case: Forrer v. Sears (WISC) [445]: Promise to employ for an “indefinite duration” does not trigger §90 It’s merely the equivalence of an employee-at-will; selling farm house to work at Sears is NOT consideration because it confers NO benefit to the other party
Case: Hunter v. Hayes (WISC) [448]: D promised to hire P and P quit current job in reliance; D stopped from refusing to hire P
Case: Petermann v. international Brotherhood of Teamsters (CAL) [452]: P fired for failing to commit perjury.  Court rules that the right to discharge employ-at-will is limited by statute or public policy

Case: Gordon Tameny v. Atlantic Richfield Company (CAL) [458]: P refused to participate in an illegal transaction.  Court extends recovery for wrongful discharge to TORT as well as CONTRACT damages when an employee-at-will is discharged in violation of a public policy or statutory objective

-good for employees

-narrowed by Brockmeyer 

Ex delicto (suing under tort liability) vs. ex contractu (suing from breach of contract)


Cause of action arising from a breach of duty growing out of contract – still tort


Wrongful discharge is a TORT action!
Case: Pugh v. See’s Candies Inc. (CAL) [458]: P fired and court said P must prove by clear and convincing evidence that the employer had fired him for failure to participate in an illegal activity

Case: Clearly v. American Airlines (CAL) [458]: P fired after 18 years of work, wasn’t giving hearing as per D’s regulations.  Court found that D violated implied covenant of good faith and fair dealing (due to P’s 18 years) and D violated its expressed policy as per its regulations\
Case: Monge v. Beebe Rubber Co. (NH) [459]: Court holds that all Ks have an implied covenant of good faith and fair dealing.  Here, P’s termination was motivated by bad faith/retaliation, thus in contravention of this implied covenant

*UCC §1-203 states the equivalent in that all Ks under the UCC have an obligation of good faith in their performance or enforcement
Case: Fortune v. NCR (NH) [460]: D fires P to avoid paying a commission.  Court holds:
(1) Implied covenant of good faith does not apply in all Ks; and

(2) But in this case, covenant does apply and the employer did act in bad faith thus P wins

Case: Pierce v. Ortho Pharmaceutical (NJ) [460]: P fired for refusing to test a saccharin product.  Court holds employee has a cause of action when the employee can point to a CLEAR mandate of public policy (legislation, administrative rules, regulations or decisions, code of ethics…).  Unless the employee can point to such a policy, she will be terminated with or without cause.

Case: Brockmeyer v. Dun & Bradstreet (WISC) [461]: Narrow rule.  P has burden to show specific violation of public policy.  D may counter by showing just cause.  Bad faith does not violate policy.  P relegated ONLY to K damages; NO TORT DAMAGES
-Bad for employees
Case: Kempfer v. Automated Finishing, Inc. (Blue Packet) - Narrows public policy.  Kemper was fired when he refused to drive a truck for which he wasn't licensed for. The jury found he was entitled to past wages and benefits and future lost wages and benefits. The Supreme Court affirmed that decision for past wages and benefits but reversed the future wages because it determined that the trial court erred when it allowed the jury to consider the future wages. Since at-will employment was in effect it would impossible to grant future wages because you couldn't predict how long the contract would extend for.

*Wisconsin had already established before this case that there would be no tort remedies in these cases. 
*The court overturned the large damages because lost pay should be a last resort if no other remedy is available.

Case: Bushko v. Miller Brewing (WISC) [462]: P denied recovery.  Public policy exception may NOT be used to extend constitutional free speech protection into private employment

Case: Toussaint v. Blue Cross & Blue Shield (MICH) [472]: Personnel manual adopted by employer after hiring P becomes part of K.  P may have tried a RSMT §90 theory based on reliance on procedures
Case: Pine River State Bank v. Metille (MINN) [485**]: Distribution of handbook became a unilateral K which was accepted by P through continued work.  D was thus bound to handbook regulations.

Case: Ferraro v. Koelsch (WISC) [473]: Court finds P’s acceptance of handbook converts employee-at-will K to one that can only be ended based on the employer’s procedures

Case: Foley v. Interactive Data Corp. (WISC) [463]: Need substantial public policy to win.  Eliminates tort recovery on breach of implied covenant of good faith

Case: Gantt v. Century Ins. Corp. (CAL) [463]: Case affirms Foley; P demoted for refusing to cover up sexual harassment claim; P has claim for wrongful discharge was limited to workers compensation remedies (i.e. no tort damages permitted)

Case:  Hunter v. Upright (CAL) [463]: D tricked P into quitting (by misrepresentation); P had claim for wrongful discharge but no tort remedy unless misrepresentation was separate from the employment contract

Law Review: Lemmer Article (CA): Covers the impact of Foley on California law; tort damages should be recoverable if defendant violates “substantial public policy;” in termination cases, Ps now are relying on common law torts such as fraud, defamation, intentional/negligent infliction of emotional distress, and invasion of privacy whereby employer must  follow its own rules/regulations
Case: Kumpf v. Steinhaus (7th Cir.) [476]:  Private sector will correct itself, thus no need for judicial intervention into employment contracts
POLICY ARGUMENTS ABOUT EMPLOYMENT AT WILL

1.) Drucker Page 474

· Job as property right. Stems from idea that land was true means of production.

2.) Easterbrook, J. Page 477

· Greed makes capitalist economy work. Employment at will is good to manage corporate affairs. It keeps business matters out of courts.

3.) Linzer Page 478

· Employee invested in job after having been there for many years.

· Invested capital—more protection for longer working employees.

4.) Farber & Matheson

· Need high level of trust in market

· Propose: promise is enforceable when made in furtherance of an economic activity.

· Argues for enforcement of promises which employers make to employees.

· Trust and mutual interest drive behavior of market. 
r. EMPLOYMENT-AT-WILL: EXPCEPTION CHECKLIST
i. Violation of public policy (Gordon Tameny case)
ii. Statutes or violation of spirit of statutes

iii. Breach of implied covenant of good faith and fair dealing 

(1) Ex. Working at one job for 15 yrs entitles you to assume you won’t be fired w/o good cause

iv. Handbook acceptance through continued job performance

(1) When employer hands out forms to employees, it becomes binding K once ee accepts terms by continuing to work there

v. Additional consideration by the employee

vi. Reliance under RSMT §90 generally allows for remedies
vii. Exceptions to employment at will

s. JUDICIAL SUPERVISION OF ARBITRATION
Case: Matter of Staklinski [504]: Demonstrates court’s general deference to arbitrator’s power to award specific performance even when court could not have done so

Case: Garity v. Stuart [505]: Strong public policy prohibiting arbitrators from awarding punitive damages in contract cases

Case: Matter of SCM Corp. [507]: Arbitrator has power to reform contract on principles which are more liberal than judicial equity
III. SOCIAL CONTROL OF FREE CONTRACT
POLICY STATEMENT: Each of the following policing doctrines is intended to limit the abusive nature of parties in forming K’s yet balance the autonomy of individuals to make their own decisions and the market’s reliance on K’s

a. ILLEGALITY
i. GENERAL RULE

(1) Courts will not enforce illegal Ks (i.e. they leave the parties where they are)

Case: Everett v. Williams [511] Highwayman’s Case: When both make contract to split profits of robbery, no remedy exists
Case: Carroll v. Beardon [512]: Sale of land and whorehouse.  Court finds that the K is extrinsically illegal (i.e. illegality in incidental to the K).  This means the K was valid on its face.

*Decision reflects local option (essentially, court left matter to the police

Mere knowledge of illegality of other party not enough as a defense, must show active participation

ii. Courts may qualitatively balance public policy  in determining whether to enforce a valid-on-its-face but incidentally illegal K
iii. EXCEPTION TO ILLEGALITY RULE/COMPARATIVE FAULT

(1) When the parties are in pari delicto (equal guilt), the court won’t generally intervene BUT when NOT in pari delicto, the courts will often make some adjustment

Case:  Gates v. Rivers Construction CO. [517]: D hired illegal aliens to work and P (alien) sued after being fired and not receiving wages. Emp knew ee was illegal when hired; can’t abuse knowledge to not pay
(1) Could view parties as NOT in pari delicto and because D would be unjustly enriched, D could be ordered to grant P restitution. In such a case, court will only order restitution to avoid unjust enrichment (no expectation interest)

(2) Court questions the federal statute prohibiting this employment because it was recently changed

(3) NON-enforcement would have wrong deterrent effect

Key Case: Karpinski v. Collins [521]: P caught in an illegal kickback arrangement with D over the sale of milk Ks.  Court finds P not in pari delicto due to P’s apparent weaker bargaining position and allows P to get restitution.  Court also points to “economic coercion”

iv.  EXCEPTION TO ILLEGALITY RULE – REPUDIATION

(1) A party may recover restitution interest upon timely repudiation of and illegal K; encourages non-performance of an illegal K
Key Case: Greenberg v. Evening Post [520]: P repudiates a bribery K before execution and court allows him to recover the amounts paid (restitution)

b. CONTRACTS AGAINST PUBLIC POLICY
i. RSMT(2) §178-199 cover this subject, RSMT Ch. 8

ii. Chapter 8 of RSMT
(1) Restraints on competition can also be unenforceable on grounds of public policy if they are not reasonable

(2) Restitution still allowed if K violates public policy IF: 

a. Parties ignorant and it is of minor nature

b. Or if party is not equally in the wrong

iii. Fullerton case: unreasonable restraint on employee will be struck down
(1) Blue Pencil rule- mark out those terms invalid, adopt the ones that are reasonable- time & territory
iv. CA only state that is really restrictive on 
v. RSMT(2) §178: “promise unenforceable if the interest in its enforcement is clearly outweighed in the circumstances by a public policy against the enforcement of such terms”
vi. RSMT(2) §197: “restitution is usually unavailable unless denial of restitution would cause disproportionate forfeiture

vii. RESTRICTIVE COVENANTS NOT TO COMPETE must be:
(1) Necessary
a. Protection of goodwill

b. Protection of trade secrets

c. Protection of special talent

AND

(2) Reasonable in:
a. Time and

b. Geography

(3) If covenant fails either requirement, then it is VOID as against public policy

(4) Fullerton reasonableness standard vs. CA rule

Key Case: Fullerton Lumber v. Torberg [524]: D signed 10 year “no compete” clause which he breached upon leaving employment; D sued for an injunction stopping competition; court found 10 years unreasonable and court changed covenant to 3 years by employing “blue-pencil” rule
(5) “Bad-boy” provisions

a. Create deferred benefits as incentive to comply with covenant not to compete
c. MENTAL INCAPACITY: RSMT §15
i. K is voidable if by reason of mental illness or defect if:
(1) The individual is unable to understand in a reasonable manner the nature and consequences of the transaction
OR

(2) The individual is unable to act in a reasonable manner in relation to transaction AND other party has reason to know of his condition

ii. If  K made on fair terms and other party is without knowledge of illness/defect, the power of avoidance terminates to extent K has been so performed in whole or part or circumstances have changed such that avoidance would be inequitable; court may grant relief as justice so requires

iii. Standard of competency – other party must have reason to know otherwise controlling factor is whether a reasonably competent person would have made transaction
iv. incompetent person regains fell capacity, then that person may affirm or disaffirm the K or by his guardian or his estate planner
v. when K has been performed in whole or in part, avoidance only permitted on equitable terms (i.e. incompetent must return any benefits (restitution))

(1) If D should have reasonably known of P’s mental illness of defect (objective standard), then D not entitled to restitution (when consideration has been consumed or dissipated (e.g. food))

Key Case: American Granite v. Kringel [536]: D contracted during a “lucid”/normal interval apart from his insane state.  Court allows P to enforce K as D was competent at time of K (but court never asks if P knew of D’s condition)

d. DRUGS
i. RSMT §16: provides that the other party must have reason to know that as a result of intoxication, he is unable to understand the nature and consequences of the transaction; if so intoxicated as to prevent any assent, then there is no K
Key Case: Harlow v. Kingston [546]: Courts will overturn Ks in extreme cases where disparity of value and consideration is high and other party knows of tainted bargain

e. MINORS/INFANCY
i. Voidable at minor’s option except for necessaries
ii. Minor need only provide restitution (i.e. return so much of the goods as possible)
(1) Minor may receive he payments back upon revocation

Key Case: Halbman v. Lemke [548]: Minor required only to give so much of the purchased good as possible upon revocation; minor can get so much of the price he paid regardless of seller’s claim

f. DURESS
i. DEFINITION

(1) Duress is any threat to do a wrongful act which overcomes the free will of a party thereby leaving no reasonable alternative but to accept

ii. CLASSIC DOCTRINE (WITH EXCEPTIONS)

(1) A threat to do what you’re legally entitled to do is not duress

(2) Exception: threats to breach K or threats to exercise legal rights in oppressive ways IS duress

iii. Irreparable injury is duress if threatened breach doesn’t leave reasonable alternatives and would likely result in irreparable harm.

iv. Remedy is typically restitution
v. RSMT §175: K is voidable if assent is induced by an improper threat by other party, leaving no reasonable alternative

vi. RSMT §176:
(1) Threat is improper if threat is for:

a. Crime or tort

b. Criminal prosecution

c. Civil prosecution made in bad faith
d. Breach of duty of good faith and fair dealing under a K
(2) Threat is improper if resulting exchange is not on fair terms
AND

a. Act would harm the threatened party and NOT significantly benefit the threatening party.

b. Effectiveness of threat is substantially increased due to prior unfair dealing by the threatening party

OR

c. Use of power for illegitimate ends

vii. MODERN TREND

(1) Duress in not  seen as overcoming of the free will, BUT really deals with inequality of bargaining power and acting responsibly as to that power

Key Case: Mitchell v. C.C. Sanitation Co. [550]: P sues employer claiming duress; D allegedly fired P because P didn’t waive a personal injury claim; D claims he had a legal right to do so

(1) Court finds a threat to do a wrongful act may be duress even if threatened act is legal

(2) Inequality of terms, sacrifice of benefits and rights of employee, inadequacy of consideration, and advantage taken of weaker party TOTAL UP TO DURESS
Key Case: Wolf v. Marlton [557]: P wants to get out of housing K; threatens to sell to undesirable buyer.  

(1) Court says this is duress (see RSMT §176(2)(a))
viii. IOWA LAW REVIEW

(1) Treats duress as a tort (i.e. duty, breach of duty, cause and damages; punitive damages will apply)

(2) The duty one owes is to act reasonably with regard to her superior bargaining power
Key Case: Wurtz v. Fleishman [560] Like-kind exchange case.

(1) Appellate court applies Iowa L. Rev. “tort theory”.

(2) S.C. reverses and lays down the old Williston “loss of unfettered (free) will” theory

Case: Selmer v. Blakeslee [568]: P settles an arrangement with D and later P says D’s offer of lesser amount constituted duress

(1) Posner applies not Wis. Law, but “Posner law” and says NO duress for two reasons:
a. Amount of settlement NOT grossly disproportionate ($.50 of $1), and
b. P’s financial distress NOT caused by D’s conduct
(2) Posner cites:
Alaska Packer v. Domenico [570]: P accepted offer under duress because D caused P’s financial condition and the settlement was grossly disproportionate ($.03 on the $1)
Capps v. Georgia Pac. Corp. [570]: P accepted offer under duress because D caused P’s financial condition and the settlements (eliminates fear of trapping Ps in Ks) – at the other end, need to protect settlement by upholding/encouraging adequate settlement offers (would make Ds fear entering settlement)

g. UNDUE INFLUENCE – “unfair persuasion”
i. ELEMENTS

(1) Lessened capacity – than the average person in the general public (i.e. “vulnerability”)

(2) Unfair persuasion thru abuse of higher/dominant position – many facts are indicative of this (see Odorizzi)
a. Two types:

i. Use of dominant psychological position
ii. Use position of trust and confidence
ii. It’s an offshoot of duress, but there’s no threat here

iii. There must be something more than just an impersonal marker relationship

iv. Weaker party is persuaded so free will is overcome and action is not considered voluntary, thus the act caters solely to the will of the influencing party

Key Case: Odorizzi v. Bloomfield School District [580]: P, charged with criminal homosexual acts, was “influenced” to resign.

1. Court rules that there was undue influence

2. Undue influence is overcome the will without convincing the judgment; normally arises out of high pressure working on another’s weakness of will (i.e. approaching the line of coercion)

3. Must distinguish from attempts merely to get out of bad deals

4. The second element (abuse of dominant position) usually involves some of these factors:

· Discussion at unusual/inappropriate time

· Discussion in unusual place

· Insistence on immediate decision

· Emphasis on bad consequences of delay

· Multiple persuaders on single P

· Absence of advisor to P

· D: “no time to talk to attorney”

h. MISREPRESENTATION

i. Encompasses not only fraud but also misstatements
ii. COMMON LAW FRAUD
(1) Misstatement of a material fact
(2) Made with scienter (guilty mind)
(3) P must reasonably rely
(4) Reliance must cause injury
iii. Current law expands recovery to include some innocent misrepresentations; this clearly conflicts with doctrine of caveat emptor
iv. Courts have required the extent of proof of the degree of misrepresentation depending on the particular remedy sought (i.e. punitive damages may require scienter (of evil mind)whereas, plain rescission may be permitted upon showing of innocent misstatements)
v. Three levels of K relationships (when borders on innocent misrepresentation):
(1) Arm’s length transactions – caveat emptor generally governs
(2) Confidential relationships – may require parties to deal on fair terms and with full disclosure
(3) Fiduciary – based on status, must act in other’s benefit
vi. Courts have ruled that sellers have a duty in all K relationships to speak when:
(1) There are deficiencies that seller  knows of
(2) Are material
(3) And reasonable buyer would NOT notice
Key Case: Obde v. Schlemeyer [590]: D actively concealed termite problem and P buys building.  Termite problem was not noticeable.

Key Case: Hughes v. Stusser [594]: Clarifies Obde; can’t conceal a condition unknown to you, thus no affirmative duty to discover here; (it was also an arm’s length transaction)

Key Case: Mitchell v. Straith [594]: Clarifies Obde situation to require points H6b & 6cc above

vii. INNOCENT MISREPRESENTATION

(1) Most states allow rescission but deny damages (upon rescission, can sue in quasi-K for restitution)
Key Case: Halpert v. Rosenthal [588 & 677]: Buyer can rescind and get restitution for innocent misrepresentation; vendor bears risk of false statement

(2) Minority states do not limit damages to rescission,

Key Case: Maser v. Lind [588]: 
(3) Many states have statutory schemes to protect against deceptive trade practices including innocent misrepresentation (i.e. Wisconsin, Texas Deceptive Practices Acts); many of these statutes are modeled after FTC provisions
i. RELATIONSHIPS OF TRUST (see definitions H5a,b,c above0

i. CONFIDENTIAL RELATIONSHIPS
Case: Lucas v. Frazee [584]: Siblings do not have inherent fiduciary duties; may be confidential but law does not presume undue influence/fraud, injured party must prove them
Case: Vargas v. Esquire [585]: Court finds close and intimate friendships are not enough to be considered confidential or fiduciary

Case: Frowen v. Blank [586]: Court found social relationship could be confidential, thus there was a higher duty of fairness
ii. MISCELLANEOUS

Case: Vokes v. Arthur Murray [608]: Encompasses most of the “social policing” doctrines

j. FORM CONTRACTS v. CHOICE TO NEGOTIATE
i. POLICY STATEMENT

(1) Courts refuse to honor freedom of K when non-negotiable standard forms are inherently unfair (see Lord Devlin’s standard below
ii. GENERALLY
(1) Problems occur when K terms are mass-produced and consumers have no reasonable opportunity to negotiate (adhesion Ks)
iii. Problems when K terms are buried in small print – inconspicuous
iv. Usually occurs in limitation of remedies an modification of warranties
Case: McCutchean v. David MacBrayne Ltd .[616]: P never signs risk note, ferry sinks, and P sues for value of car on the ferry; had he signed, he would have assumed the risk; court really holds nothing of precedential value BUT LORD DEVLIN hypothesizes:

(1) Lord Devlin approaches terms in adhesion Ks (non-negotiable Ks); they must be “clear, fair and reasonable” (good POLICY STATEMENT)
v. Plain English Law
(1) Some states have adopted which require that consumer contracts be drafted in everyday, common-usage language
vi. Some form contracts (insurance policies) are governed by legislation or administrative regulation
vii. COMMENT F, RSMT2 §211
(1) EXCEPTION to enforcement of adhesion Ks: “reasonable expectations” doctrine – Ps are not bound to unknown terms which are beyond the range of reasonable expectations – (seems to embody Lord Devlin’s “fair, clear, and reasonable” standard)
(2) Borders on unconscionability
Key Case: C & J Fertilizer v. Allied Mut. Ins. Co. [645]: Standard form insurance policy case; D put in peculiar visible marks clause which “violates” reasonable expectation doctrine
viii. In cases of ambiguous/conflicting provisions, they are construed against the drafter

Key Case: Elliot Leases Cars, Inc. [652]
k. WARRANTIES, DISCLAIMERS, AND REMEDY LIMITATIONS STEPS IN ANALYZING WARRANTY PROBLEMS:
i. Are there any warranties given (express or implied)?
§2-313: Express Warranties (written) into the contract – ex. The car will be red
Express Warranties (code) by Affirmation, Promise, Description, Sample

· Affirmation of fact or promise or description of goods or sample or model relating to goods, which becomes part of the basis of the bargain creates express warranty 

· Does not include mere opinions or sales puffing

· Seller need not intend to make a warrant; i.e. objective standard applies as to buyer’s interpretation of “warranty”

§2-314: Implied Warranty: Merchantability
· Applies only to merchants and provides:

· Goods will pass without objection in trade (main requirement)
· Fit for the ordinary purposes which such goods are intended

§2-315: Implied Warranty: Fitness for Particular Purpose

· Seller must have reason to know buyer’s particular purpose

· Buyer must rely on seller’s skill or judgment to select or furnish goods

· Particular purpose is distinguished from ordinary purpose

§2-317: Accumulation and Conflict of Express & Implied Warranties

· Warranties shall be construed as consistent with each other UNLESS such construction in UNREASONABLE, then the INTENTION of the parties shall control;

· In determining INTENTION

· Exact/technical specifications displace inconsistent general model, language or description

· Express warranties displace inconsistent implied warranties other than implied warranty of fitness for particular purpose

**SUBJECT TO PAROL EVIDENCE §2-302

ii. HAS THE WARRANTY BEEN DISCLAIMED?

§2-316(1): Exclusion or Modification of Express Warranties

· Express warranties and negation/limitation or warranties shall be construed wherever reasonable as consistent with each other

· BUT subject to PAROL EVIDENCE negation or limitation is inoperative to extent construction is unreasonable

§2-316(2&3): Exclusion or Modification of Implied Warranties

· MERCHANTABILITY: must mention “merchantability” (could be oral) and must be conspicuous
· FITNESS FOR A PARTICULAR PURPOSE: must be in writing and conspicuous
· Can exclude all implied warranties with “as is,” “with all faults” or similarly understood language

· Implied warranty can be excluded by course of dealing, course of performance, or usage of trade

Shrinkwrap licenses- such as license for software purchases inside box, can’t see until after paying & taking home
· As long as it allows buyer to return after reading terms; then valid K formed once acceptance rendered by consumer in keeping the product
· Contract complete upon inspection by buyer
· Pro-CD: Shrinkwrap K are unenforceable so long as it allows for rightful revocation of acceptance after reasonable opportunity to inspect
· Hill case: computer case where consumers wanted to return after 30 days; a K need NOT be read to be effective 
§1-201: Definition of Conspicuous

· Term is conspicuous when written so reasonable person ought to notice

· Language is conspicuous if it is in larger or contrasting print

· Decision in the end is one for the court

· Yauger case:  Waiver of liability must be conspicuous in order to be valid

iii. DID SELLER LIMIT REMEDIES FOR BREACH OF WARRANTY?

§2-719: K Modification of Limitation of Remedy

· Limitation of remedies is valid UNLESS it “fails of its essential purpose”

· It fails when there is not a fair quantum of remedies for breach of obligations outlined in the K OR

· It deprives either party of the substantial value of the bargain

· Consequential damages may be limited UNLESS UNCONSCIONABLE

· Limit of personal injury is prima facie unconscionable
Key Case: Hunt v. Perkins Machinery [661]: Boat engine goes sour; D attempts disclaimer on back of purchase form; court says although in a different sized print, disclaimer was not such that a reasonable person ought to have noticed it

Key Case: Armco, Inc. v. New Horizon [665]: Court says as matter of law that writing in a different type print is conspicuous

iv. Although in UCC (through mistake) “as is” clause not required to be conspicuous, courts have required conspicuousness

Case: Murray v. Holiday Rambler, Inc [666]: Example of limitation failing of its essential purpose

I. PAROL EVIDENCE RULE AND WARRANTIES

§2-202: Final written expression: Parol/Extrinsic Evidence

· Evidence of any prior agreement or contemporaneous oral agreement MAY NOT CONTRADICT a writing intended by parties to be the final expression of their agreement
· May be explained or supplemented by course of dealing/usage of trade or course of performance

· Additional terms that are consistent are allowable unless court finds agreement the EXCLUSIVE statement of the terms

Williston Rule (majority rule): outlines the above and says parol evidence rule does not apply if evidence if evidence used to explain an ambiguity, fraud, or a conditional rule

***ARGUE the definition of agreement in §1-201

Corbin Rule (minority rule):  need to look at all circumstances (even prior agreements) to determine the final agreement

Key Case:  Wilson v. Marquette (pp. 669)

P buys computer system, D makes oral representations and tries to claim sales manual was final representation of agreement (lost form K); court says oral representations were additional terms consistent with the final agreement (sales manual), thus the parol evidence rule fails (2-202(b))

****
1. CAN USE RSMT §90 TO GET AROUND PAROL EVIDENCE RULE

2. Merger Clause may be used to concede that document is final representation of the agreement which triggers the parol evidence rule

Key Case:  Badger Bearing Co. v. Burroughs Corp (pp. 677)
i. Damages: for breach of warranty if the difference at the time and place of acceptance btw value of goods accepted and value they would have had if they had been warranted (2-714(2))
Incidental (UCC 2-715)
Regular damages (UCC 2-704)
ii. Modify/limit Remedies: Parties are free to shape their remedies to particular requirements, but must be reasonable to include at least minimum adequate remedies (UCC 2-219)
Consequential damages are excluded unless result would be unconscionable (UCC 2-719(3))
II. UNCONSCIONABILITY

§2-302: Unconscionable Contract or Clause

· If K or clause unconscionable at time of making, court may

· Refuse enforcement

· Enforce remainder w/o unconscionable clause

· Limit unconscionable clause to make it conscionable

· UCC Principle: is one of prevention and oppression (substantive unconscionability) and unfair surprise (procedural unconscionability)

· Typical Case: gross one-sidedness of a term disclaiming a warranty, limiting damages, or granting procedural advantages

· Remedies

· If found unconscionable- may refuse to enforce or enforce partially; given that defending party has ample opportunity to present evidence in support (UCC 2-302)
· Different Approaches
· Portla rule: ct distorts interpretation of K to benefit consumer (Frostifresh- court orders retail price on unconscionable K)
· Disclosure approach
· Reasonable expectation approach
· No disclaimer of liability for negligence in public service industries
· Legislation 
· NO punitive damages allowed for unconscionable Ks (Pearson National); just makes it unenforceable
Key Case:  Williams v. Walker-Thomas (pp. 693)

Paternalism when court decides individual business’ ability to make decision

-Symbolic of what, in fairness, we’d like the system to be, but realistically it won’t make a great impact

· Walker standard – unconscionability found to include:

a. Absence of meaningful choice (procedural unconscionability)

i. Could have this absence through gross inequality in bargaining power

b. Terms may be unreasonably favorable to the other party (substantive unconscionability)

Case: Campbell Soup v. Wentz (pp. 695)

“Carried a good joke too far;” too one-sided of a K
Case: Jones v. Star Credit (pp. 698)

Declared “purchase price unconscionability;” great victory for Ps

Case: Frostifresh Corp. v. Reynoso (pp. 737)

Court, in case of unconscionable K, allows a reasonable profit which undermines any deterrent effect of the unconscionability doctrine, huge loss for Ps

Case: Pearson v. N.B.S. (pp. 738)

Punitive damages not allowed; adds to unconscionability decline 

4. Punitive damages in the contract setting

Case: Devlin v. Kearny Mesa AMC (pp. 739): Court permitted punitive damages where Ds actions were unconscionable/fraudulent
a. UCC §2-302: does not mention the types of damages available

b. Many states say deceptive trade practices acts do provide for punitive damages

5.  Government Intervention

Case:  Kugler v. Romain (pp. 759): Atty General brought suit against door-to-door salesmen who charged outrageous prices; court held that price unconscionability rendered the sales K invalid for all consumers who executed it

6.  Consumer v. business purchasers

a. Courts have tendency to rule in favor of consumer purchasers (vs. business purchasers) when warranties, unconscionability are involved

Case:  Tacoma Boatbuilding v. Delta Fishing (pp. 698): Business Purchaser prohibited from recovering; on equal bargaining footing with seller and understood contract terms

7.  Unconscionability is of Weakening Importance



a. Not as easy to prove unconscionability



b. If you do prove it, recovery is low

SCHOLARS/PUBLIC POLICY ARGUMENTS
I. POSNER

Governing Principle:  EFFICIENCY

1. Efficiency occurs when one of the parties is better off and none of the parties is worse off

2. Duress is demanding more than K price with the threat of demanding imposing costs where there is no adequate, legal remedy (wrongful act)

a. Duress for Posner is only found in the modification of a K based on superior bargaining power and offers an unreasonable amount

b. Driving a hard bargain is NOT duress 

c. Better a bad bargain than no bargain at all (Walker-Thomas)

3. His analysis is based on efficiency instead of inequality of bargaining power or goals of redistribution of wealth

a. Property based capitalism is efficient (hired gun for business)

b. By policing Ks, we reduce incentive values, thus creating inefficiency (restricting the marketplace)

4. The strong have little reason to deal with the weak; the weak only have few things to offer the strong.  

a. By legal intervention in policing bargains, the strong won’t deal with the weak who are worse off (thus in helping, we are hurting)

II. TRAKMAN

Governing Principle: Substantive (actual) justice through common law development (let judges decide)

1. Courts are capable of policing bargains based on qualitative standards

2. Puts all his faith in stare decisis based on the totality of circumstances (The doctrine or principle that decisions should stand as precedents for guidance in cases arising in the future. A strong judicial policy that the determination of a point of law by a court will generally be followed by a court of the same or a lower rank in a subsequent case which presents the same legal problem, although different parties are involved in the subsequent case.) 
3. Incremental development policy
III. KENNEDY 

Governing Principle: Cautious Ad Hoc Paternalism; it is core rule that is overwhelmed by exceptions

1. Common law process: core rules (freedom of contract) are developed, exceptions are created and eat away at the core (product of value conflict and change in societal view)

2. Altruist judges are noble but don’t effect social reform (liberal symbolism of the way society should be)

3. Liberals working through the judicial system want to equalize bargaining power without equalizing economic power (make them no longer poor); possible result is effective elimination from market (who’d want to bargain with them if equal bargaining power, aka Posner)

IV. LEFF

Governing Principle: Legislation over judiciary attempts at social reform

1. 1st article: Courts are not to be used as surrogate for legislation (i.e. social problems cannot be adequately solved on a case by case basis (particularity, unconscionability); must use legislation)

a. In unconscionability cases, sellers will be able to distinguish cases where the judiciary is regulator (no stare decisis)

b. Legislation is more effective

2. 2nd article: two contradictory impulses (which are impossible to reconcile): 

a. Perfect freedom

b. Perfect fairness

V. FARBER and MATHESON (pp. 479)

1. A promise is enforceable if in furtherance of economic activity

2. Relationalists theory is based on trust 
VI. UNGER

Governing Principle:  Altruism

1. By developing an altruist system in which each looks out for the other, society will be better off

2. Need to more adequately define and police good and bad bargains

3. Free market is seen as a lottery

CONTRACTS EXAM CHECKLIST

I. Was there a contract?

1. Offer

2. Acceptance

a. Contracts and Cohabitation

3. Consideration

II. Was there breach of contract?

1. Proper Warranty Disclaimers

III. Are there any defenses to enforcement?

1. Statute of Frauds

2. Illegality

3. Against Public Policy

4. Mental Incapacity

5. Drugs, Alcohol, Minority

6. Duress

7. Undue Influence

8. Innocent Misrepresentation

9. Fraudulent Misrepresentation

10. Relationships of Trust

11. Form (Adhesion) Contracts

12. Unconscionability

IV. Damages

1. Expectation Interest

a. UCC 2-703, 2-711

b. Mitigation of Damages

c. Lost Volume Seller

d. Specific Performance

e. Liquidated Damages

f. Consequential Damages

g. Reasonable Certainty 

2. Reliance Interest

a. Foreseeable 

b. Reasonably Certain

c. “Hand Rule”

3. Restitution

a. UCC

b. Substantial Performance

4. Remedy Limitations 

a. §2-719

V. Other Issues

1. Franchises

a. Formation 

b. Termination

2. Employment

a. Employment Term Contracts

b. Employment At-Will

i. General Standard

ii. Exceptions

c. Contracts for the Old

d. Alternative Dispute Resolution - Arbitration
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